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This series of Reports is designed to contain the latest and the most important criminal cases de- 
termined by the Federal and State Courts of the United States. Cases important to the American 
lawyer from the English, Irish, Scotch and Canadian Reports are also included. The selection has 
been made with the greatest care, and the cases reported, over a thousand in number, are annotated, 
and cases cited in the decisions have been examined, and when necessary have been made the subject 
of analysis and comment. The indices are wrought with a care and fullness that almost justify their 
being called a Digest of Criminal Decisions. : 

SOME OF THE SUBJECTS COVERED BY THE CASES IN THESE VOLUMES: Abduction, Abortion, Ad_ 
missions and Confessions, Adultery, Alibi, Arrest, Arson, Assault with Intent, Bastardy, Bigamy, 
Bribery, Burglary, Conspiracy, Constitutional Law, Contempt, Continuance, Corpus Delicti, Dying 
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Insanity, Judge and Jury, Larceny, Liquor Selling, New Trial, Obscenity, Perjury, Praetice, Prose- 
cuting Officer, Rape, Receiving Stolen Goods, Resisting an Officer, Robbery, Seduction, Sentence, 
Sunday Law, Witness, etc., etc. 

The reception of the series by the Profession and the Press has been most satisfactory. Attention 


is called to the following discriminating commendations: 


From the Central Law Journal.—Of all the recent enterprises in the way of series of selected reports, 
there is none which is destined to attain a wider popularity or is worthy of a more general support 
than this. . . The cases selected for publication are of real general and permanent interest. Al- 
together, the series appears to be such, both in the work laid out and in the manner of execution, that 
no member of the profession who devotes any considerable portion of his attention to Criminal Cases, 
can afford to be without it. . . . The present volume must certainly be a sine qua non to the criminal 
practitioner, and from the great number of convictions reversed on account of errors, we would rec- 
ommend it to every nisi prius judge who is called upon to preside over Criminal trials. 


From the American Law Review.—We have examined the first volume carefully and are satisfied that 
the work is done well. The cases are selected with judgment, are arranged with reference ‘to their 
subjects, so that different decisions can be compared readily, and are reported with admirable brevity. 
We discover no trace of padding, even a preface being omitted. The editor’s notes, which are ap- 
pended to some of these decisions, are excellent collections of the authorities bearing on the question 
decided in the main case. 

From the Southern Law Review.—Good judgment has been used in selecting the cases which go to 
make up the volume. Care, taste, practical good sense, and research have been bestowed upon the 
notes of the editor herein contained. 
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The decision of the United States Supreme 
Court, upholding the constitutionality of the 
Chinese Exclusion Act, is without doubt a 
sound conclusion, though three of the most 
learned members of that court dissented from 
it. The view that the question involved is 
at bottom political rather than legal, and 
that without reference to the policy, wisdom 
or justice of the act, congress has power to 
pass it, is made apparent by the very lucid 
opinion of Mr. Justice Gray, who said in ef- 
fect that the power of the nation to restrict 
or to prohibit the immigration of any aliens 
into the country or to require such aliens al- 
ready in the country to remove therefrom, 
was a well-settled principle of international 
law and was confirmed by an unbroken line 
of decisions by the court. That power, pub- 
lic welfare demands. It exists in time of war 
and equally so in time of peace, and has al- 
ways been recognized as belonging to inde- 
pendent nations. The United States—all the 
great powers—have the power to make war, 
to make peace, to pass acts of naturalization, 
to pass all necessary and proper laws, to 
carry out the powers reposed in congress. 
On the political department of the government 
devolved the care of international relations. 
It had been settled in two cases that the 
power of exclusion may be vested in execu- 
tive officers, and that the aid of the judiciary 
may be invoked. It was no new thing in 
public law for matters to be executive and 
political in the first instance, and then to take 
judicial force as the political department 
might direct. The courts had no authority to 
revise the decisions of that department in 
these cases except so far as provision had 
been made by law. The treaties with China 


provided originally for very free intercourse, 


—that was in 1869. Then it was found that 
it was necessary to have more power for the 
convenient regulation of this matter, and 
the subsequent treaties more distinctly recog- 
nized, as contemplated by the contracting 
parties, the power to regulate the entrance of 
Chinese into this country. If congress makes 
a law inconsistent with a treaty it may give a 
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foreign nation the right to complain and to 
take such action as it may deem for its own 
interest, but the duty of the courts of the 
United States is clear, and they must recog- 
nize its force. 

Justice Gray said that the questions as to 
the policy and justice of the act were for the 
political, the executive and legislative de- 
partments of the government, if the act were 
within their constitutional powers, and it 
would be out of place for the courts to in- 
terfere. 





We have had before us for some time the 
pamphlet containing the detailed proceedings 
of the Illinois State Bar Association at its 
last annual meeting in January, and have 
found within its pages some very interesting 
matter. The addresses at this meeting are 
especially noteworthy. That of Lyman 
Turnbull, the President of the Association, 
called attention to some antiquated notions of 
the common law which still prevail in the 
minds of the judges of the courts. For in- 
stance, as to the ‘‘Rule in Shelley’s Case,’’ he 
declares that ‘‘where and for what purpose 
this rule was promulgated nobody exactly 
knows and its meaning nobody, except one 
learned in black letter law, understands, and 
it is doubtful if he does. To the common 
mind this rule is nonsense.’’ James R. Doo, 
little advanced sonie original ideas on the 
subject of ‘‘Liberty of Pursuit, as Affected 
by Combinations either of Labor or Capital,’’ 
and John D. Caton spoke entertainingly of 
‘Recollections of the Illinois Bench and 
Bar.’’ Special addresses were delivered by 
James S. Ewing on ‘‘The Greatest Lawyers,”’ 
by James H. Matheny, on ‘‘Proceedings Sup- 
plementary to Execution,’’ and by Ephraim 
A. Otis, on the ‘‘Dartworth College Case.’’ 
The association manifests increased vigor. 
Its officers for this year are as follows: Pres- 
ident, Samuel P. Wheeler. Secretary and 
Treasurer, William L. Gross. 








NOTES OF RECENT DECISIONS. 


CARRIERS OF PAsSENGERS—NEGLIGENCE— 
MERCHANDISE SHIPPED AS BaGGaGe. — In 
Humphreys v. Perry, decided by the United 
States Supreme Court, the traveling sales- 
man of a firm of jewellers, bought a ticket 
over defendant’s road, and demanded a check 
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for his trunk, without saying anything as to 
its contents. The trunk contained a stock 
of jewelry, from which sales were to be made 
to his principals’ customers at various places ; 
but, except that it was unusually heavy for 
its size, there was nothing to indicate its con- 
tents, and defendant’s baggage agent checked 
it without any inquiries. The car in which it 
was placed was thrown from the track, and 
the trunk and its contents were destroyed by 
fire. It was shown that it was usual to trans- 
port such trunks in this way, but there was 
no evidence that any railroad company would 
do so if notified of their character and con- 
tents. It was held, that the railroad’s lia- 
bility, under the circumstances, was only as 
for personal baggage, and the value of the 
jewelry could not be recovered from it. Mr. 
Justice Blatchford, enters into an exhaustive 
consideration of the authorities, as follows: 


It has long been the law that the principle which 
governs the compensation of carriers is that they are 
to be paid in proportion to the risk they assume. So 
long ugo as the case of Gibbon v. Paynton, 4 Burrows, 
2298, in 1769, it was held in the King’s Bench, Lord 
Mansfield delivering the opinion, that a bailee was 
only obliged to keep goods with as much diligence and 
caution as he would keep his own, but that a carrier, 
in respect of the premium he was to receive, ran the 
risk of them, and must make good the loss, though it 
happen without any fault in him, the reward making 
him answerable for their safe delivery; that his war- 
ranty and insurance was in respect of the reward he 
was to receive; and that the reward ought to be pro- 
portionable to the risk. In that case the sum of £100 
was hidden in some hay, in an old nail bag, and sent 
by acoach, and lost. The carrier had not been ap- 
prised that there was money in the bag. The same 
principle was applied in Batson vy. Donovan, 4 Barn. 
& Ald. 21, in 1820, where it was held that a carrier was 
not liable for bank notes contained in a parcel, when 
he had not been informed of the contents of the 
parcel, 

This principle is commented onin Story on Bail- 
ments (9th ed.), § 565, where itis said: “It is the 
duty of every person sending goods by a carrier to 
make use of no fraud or artifice to deceive him, 
whereby his risk is increased, or his care and diligence 
may be lessened; and if there is any such fraud or 
unfair concealment, it will exempt the carrier from 
responsibility under the contract, or, more properly 
speaking, it will make the contract a nullity. 

There is a uniform series of cases on this principle 
in the Supreme Judicial Court of Massachusetts. In 
Jordan vy. Railroad Co., 5 Cush. 69, it was laid down 


that a common carrier of passengers was not responsi- | 


ble for money included in the baggage of a passenger, 
beyond the amount which a prudent person would 
deem proper and necessary for traveling expenses 
and personal use, or intended for other persons, 
unless the loss was occasioned by the gross negligence 
of the carrier or his servants. 

In Collins v. Railroad Co., 10 Cush. 506, it was held 
that the term “baggage,” for which passenger carriers 
were responsible, did not include articles of merchan- 





dise not intended for personal use; and that a carrier 
was not liable for the loss of merchandise sent by a 
passenger train by a person who expected to go him- 
self inthe same train, but did not, the goods having 
been lost without any gross negligence of the carrier 
or any conversion by him. 

In Stimson v. Railroad Co., 98 Mass. 83, it was held 
that a railroad company was not liable to either owner 
or agent, on its ordinary contract of transportation of 
a passenger, for losing a valise delivered into his 
charge as his personal luggage, but which contained 
only samples of merchandise, and, with its contents, 
was owned by a trader whose traveling agent the 
passenger was, to sell such goods by sample, not in 
tort for the loss, without proof of gross negligence. 

In Alling v. Railroad Co., 126 Mass. 121, the above 
cases in 5 Cush., 10 Jd., and 98 Mass. were cited and 
applied, and it was held that ifa passenger delivered 
to arailroad company a trunk containing sumples of 
merchandise belonging to a third person, whose 
agent he was, to be transported to a place for which 
the agent had a ticket, the only contract entered into 
was for the transportation of the personal baggage of 
the agent, and the company was not liable in contract 
to the owner of the trunk for its loss, nor in tort, 
except for gross negligence; and that evidence that a 
large part of the company’s business consisted in 
transporting passengers known as ‘commercial 
travelers,’”’ with trunks like the one lost, containing 
merchandise ; that such trunks were known as “‘sample 
trunks,” and were of special construction; and that 
such travelers purchased tickets for the ordinary 
passenger trains, and received checks for their trunks, 
and were transported for the price of the tickets, was 
immaterial. 

In Blumantle v. Railroad Co., 127 Mass. 322, s. C., 
34 Am. Rep. 376, it was held that evidence that a pas- 
senger delivered to the baggage-master of a railroad 
corporation a package of merchandise, and received a 
check for iton showing his passenger ticket, that the 
baggage-master knew it was merchandise, and that 
other passengers had similar packages, would not 
warrant a jury in finding that the corporation agreed 
to transport the merchandise, or became liable for it 
asa common carrier, in the absence of evidence of an 
agreement that the merchandise should be carried as 
freight, or that the baggage-master had authority to . 
receive freight to be carried on a passenger train, or 
to bind the corporation to carry merchandise as per- 
sonal baggage. In the opinion of the court, delivered 
by Chief Justice Gray, the earlier Massachusetts cases 
and other cases, English and American, were cited 
and it was said: ‘Inthe case at bar the plaintiff 
offered and delivered the bundles as his personal 
baggage, and requested that they might be checked 
as such; and the baggage-master gave him checks for 
them accordingly, as he was bound to do for personal 
baggage of passengers by Statutes of 1874, chapter 372, 
section 136. There was no evidence that either the 
plaintiff or the baggage-master agreed or intended 
that they should be carried as freight, or that the 

baggage-master had any authority toreceive freight 
on a passenger train, or to bind the corporation to 
carry merchandise as personal baggage. The case 
cannot be distinguished in principle from the previous 
decisions of this court, already cited. Evidence tend- 
ing to show that the baggage-master knew or supposed 
the bundles to contain merchandise, or that other 
passengers had similar bundles, would not warrant 
the jury in finding that the defendant agreed to 
or become 


transport the plaintiff’s merchandise, 
liable therefor as a common carrier.”’ 
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In Hawkins v. Hoffman, 6 Hill, 586, it was held that 
the usual contract of a carrier of passengers included 
an undertaking to receive and transport their baggage, 
though nothing was said aboutit; that if it was lost, 
even without the fault of the carrier, he was responsi- 
ble: but that the term “baggage”? in-such case did 
not embrace samples of merchandise carried by the 
passengers in a trunk, with a view of enabling him to 
make bargains for the sale of goods. 

In Railway Co. vy. Keys, 9 H. L. Cas. 556, a railway 
passenger, with knowledge that the company, although 
allowing each passenger to carry free of charge a cer- 
tain amount of luggage, required all merchandise to 
be paid for, took with him, as if it was personal 
luggage, a case of merchandise, and did not pay for it 
as such; and it was held that no contract whatever 
touching the same arose between him and the com- 
pany, and that therefore, on the merchandise being 
lost, he was not entitled to recover the value of it from 
the company. 

In Cahill vy. Railroad Co., 10 C. B. (N. 8.) 154, in the 
court of common pleas, where a railway company 
Was accustomed to allow each passenger to take with 
him his ordinary luggage, not exceeding a given 
weight, without any charge forthe carriage of it, a 
passenger took with him as luggage a box containing 
only merchandise, but not exceeding in weight the 
limit prescribed for personal luggage. He gave no 
information to the company’s servants as to the con- 
tents of the box, nor did they inquire, although the 
word “glass”? was written on the box in large letters. 
In an action to recover against the company for the 
loss of the box it was held that inasmuch as it con- 
tained only merchandise, and not personal luggage, 
there was no contract on the part of the company to 
carry it, and the company was not liable for the loss. 
That decision was aftirmed in the Exchequer Chamber, 
13 C. B. (N.S.) 818. 

In Railroad Co. v. Carrow, 73 Ill. 348, a passenger 
ona railroad had brought to the depot a trunk which 
contained costly jewelry, gave no notice of its con- 
tents, and had it checked as ordinary baggage, and 


_ there was nothing about the trunk indicating its con- 


tents. It was consumed by fire while being carried, 
the company not being guilty of gross negligence, and 
it was held that the company was not liable for the 
contents of the trunk. It was further held that a 
carrier of passengers is not bound to inquire as to 
the contents of a trunk delivered to the carrier as or- 
dinary baggage, such as is usually carried by travelers, 
even if the same is of considerable weight, but 
may rely upon the representation, arising by im- 
plication, that the trunk contains nothing more than 
baggage: that itis the duty of a passenger having 
valuable merchandise in his trunk or valise, and de- 
siring its transportation, to disclose to the carrier the 
nature and value of the contents; that if the carrier 
then chooses to treat it as baggage, without extra 
compensation, the liability of the carrier will attach, 
but not otherwise; and that where a person, under 
the pretense of having the baggage transported, 
places in the hands of the agents of the railroad com- 
pany merchandise, jewelry and other valuables, 
Without notifying them of the character and value of 
the same, he practices a fraud upon the company 
which will prevent his recovery in case of a loss, ex- 
cept it occurs through gross negligence. 

In Haines y. Railway Co., 29 Minn. 160, it was held 
that a carrier of passengers for hire was bound only 
to carry their “personal baggage;’’ that if a passenger 
delivered to the carrier as baggage a trunk or valise 
containing merchandise, not his personal baggage, of 





which fact the carrier had no notice, the carrier, in 
the absence of gross negligence, would not be liable 
for its loss; and that the carrier was not bound to in- 
quire in sucha case as to the nature of the property, 
but had a right to assume that it consisted only of the 
personal baggage of the passenger. 

In Pfister v. Railroad Co., 70 Cal. 169, it was held 
that a railroad ticket entitling the purchaser to trans- 
portation in the first-class passenger coaches of the 
seller between the points indicated thereon gave the 
purchaser the right to have his luggage, not exceeding 
the quantity specified in the ticket, transported at the 
same time free of charge, but that it did not give him 
the right to transport, either in his own charge or 
that of the railroad company, any merchandise or 
property not included in the term “luggage.” 

In the present case there is no allegation in the in- 
tervening petition of any gross negligence in the re- 
ceivers, nor does the evidence make out any. 

Various cases are.cited on the part of the interven- 
ers; but either we do not concur in the views ex- 
pressed in them or they are distinguished from the 
present case. Thusin Kuter v. Railroad Co., 1 Biss. 
35, it was said by Judge Drummond, in a charge to 
a jury, that if the railroad company knew that im- 
migrants, like the plaintiff, were in the habit of putting 
valuable articles and money among their household 
goods, and from such knowledge might have inferred 
that the box of the plaintiff might contain money,then 
it became the duty of the company to make inquiry 
in order to relieve itself from liability. But we do 
not think that view is sound. 

In Minter v. Railroad Co., 41 Mo. 508, the merchan- 
dise in question was fully exposed, and it was known 
to the railroad company’s agent what it was. 

In Railroad Co. vy. Swift, 12 Wall. 262, it was held 
by this court that where a railroad company received 
for transportation, in cars which accompanied its pas- 
senger trains, property of a passenger, other than his 
baggage, in relation to which no fraud or concealment 
was attempted or practiced upon its employees, it 
must be considered to have assumed, with reference 
to that property, the liability of a common carrier of 
merchandise. But that is not the present case. 

So also the case of Stoneman v. Railway Co., 52 N. 
Y. 429, was one where a carrier of passengers, in ad- 
dition to passage money, demanded and received from 
a passenger compensation as freight for the transpor- 
tation of packages containing merchandise and bag- 
gage; and it avas held, in the absence of evidence of 
fraud or concealment on the part of the passenger as 
to the contents of the packages, that such carrier, in 
case of loss, was liable for the merchandise as well as 
the baggage. The same principle was applied in 
Sloman v. Railway Co., 67 N. Y. 208. 

In Millard vy. Railroad Co., 86 N. Y. 441, the same 
principle was applied in acase where the railroad 
company’s agent was advised by a person who had 
purchased a passenger ticket of the fact that a trunk 
contained merchandise, and the agent demanded and 
received extra compensation for its transportation. 

The same rule was applied in Railroad Co. v. Capps, 
2 Civil Cas. Ct. App., § 34. In Jacobs v. Tutt, 33 Fed. 
Rep. 412, the suit was against the same receivers as 
in the present case, to recover the value of a trunk 
and contents, which were stolen, and the trunk was 
the trunk of a jewelry salesman, containing his stock 
in trade. The agent who took it knew that fact, and 
the plaintiff had made no effort at concealment; and 
it was held that the receivers were liable as for the 
loss of ordinary baggage on the railroad. 

We have examined the other cases cited on behalf 
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of the interveners, namely, Butler v. Railroad Co., 3 
E. D. Smith, 571; Hellman v. Holladay, 1 Woolw. 365; 
Railroad Co, v. Fraloff, 100 U. S. 24; and Talcott v. 
Railroad Co. (Sup.), 21 N. Y. Supp. 318, and do not 
think they have any application to the present case. 

The case of Switzerland Marine Ins. Co.v. Louis- 
ville, C. & L Ry. Co., 13 Int. Rev. Ree. 342, is a charge 
to the jury that the item “baggage” does not include 
articles of merchandise for sale or for use as samples, 
and not designed for the use of the passenger, and 
that if the passenger has such articles checked and re- 
ceived by the carrier as baggage, the carrier will not 
be liable for them if lost or injured, unless it was in- 
formed or was presumed to have known that the 
articles were merchandise, or unless it was the estab- 
lished custom or usage of the defendant to receive and 
transfer them as baggage, or unless they were lost by 
the gross negligence of the defendant. After a ver- 
dict and judgment for the plaintiff the case was 
brought to this court by a writ of error, and affirmed 
here by a divided court. 131 U. 8.440. 

The decree of the circuit court must be reversed, 
and the case be remanded toit, with a direction to 
dismiss the petition of the interveners. 





EQUITABLE SET-OFF 
Barbom vy. Nat. Exch. Bank, 35 N. E. Rep. 
542, decided by the Supreme Court of Ohio, 
a manufacturing company incorporated under 
the laws of Ohio, borrowed money of a na- 
tional bank, at a rate of interest in excess of 
that prescribed by section 5197 of the Revised 
Statutes of the United States, and gave its 
note to the bank for $5,000, payable at a 
future day. The bank, for the accomodation 
of the company, discounted, from time to 
time, sundry promissory notes indorsed by 
the company to the bank in the ordinary 
course of business, and before maturity. 
Before the maturity of any of the notes, the 
company became insolvent, and a receiver 
was appointed, who took charge of all its 
property and assets. The receiver thereafter 
recovered a judgment against the bank for 
twice the amount of interest paid by it to the 
bank on the note for $5,000, as and for the 
penalty provided for taking interest in excess 
of the rate prescribed by the statute of the 
United States. Subsequently to the recovery 
of that judgment, the bank obtained two 
judgments in the same court in which the re- 
ceiver brought his action, to-wit: one for the 
balance due on the note for $5,000 against 
the company and its sureties on the note, and 
one against the company for the amount due 
on the discounted promissory note indorsed 
by the company to the bank. In an action to 


enjoin the collection of a balance due on the 
judgment in favor of the receiver and for 
other relief it was held, in an opinion deliv- 


OF JUDGMENTS.—In. 





ered by Dickman, J., that after the appoint- 
ment of the receiver, and the rendition of 
judgment on the respective claims of the 
company and the bank, the judgments in 
favor of the bank were, upon principles of 
equity, a proper subject of set-off against the 
judgment in favor of the receiver. 











TELEGRAPH BLANKS 
THEREIN TO LIMIT 
ITY. 


STIPULATIONS 
RESPONSIBIL- 


In a brief discussion of this topic, as far as 
practicable, I propose to search for the rule 
among the conflicting opinions and practice 
of the State courts, which seems to come from 
that deeper source of legal maxim and prin- 
ciple—the public weal. It is quite true that, 
in this age of great private trust and monopo- 
lies, the principles which has for its founda- 
tion the public policy of government, is apt 
to draw the withering fire of contempt from 
the Napoleonic leaders of corporate power, 
such as he, of whom it is said, he would have 
‘*the public be damned.’’ It is easy to see 
that this principle of public policy is the 
hardest against which the advocates of these 
great corporate trust rights have to fight. In 
the tribunals of the State, when justice and 
equity are the twin principles of administra- 
tive law, there the law of the public weal is 
fostered until it becomes all powerful, and is 
well for the State; well for its people when . 
the courts of the State shall not depart from 
its broad principles. In the absence of stat- 
utory provisions imposing the liability of a 
common carrier, telegraph companies cannot 
be held so liable, it is conceded, and their 
obligations and liabilities are not to be meas- 
ured by the same rule, ‘They do not become 
insurers against all errors in the transmission 
or delivery of messages. In some States the 
legislatures have seen fit to impose this com- 
mon carrier Jiability upon telegraph compa- 
nies, while others have left litigants to follow 
the course of the common law in seeking re- 
dress. The courts of some States, notably 
Michigan, have held toa very liberal doctrine, 
as far as the corporation is concerned. In 
the case of the Western Union Telegraph Co. 
v. Carew,' which remains the rule of practice 
in that State, as to the construction and in- 
terpretation of written contracts for trans- 


1 15 Mich. 525. 
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mission of telegraphic dispatches. In this 
case an action of assumpsit was brought to 
recover damages for a claimed breach of ex- 
press contract to deliver a message written on 
one of the blank forms of defendant. The 
opinion in this case has been the subject of 
a good deal of adverse criticism, and as the 
criterion of practice in a court as influential 
as that of the Michigan Supreme Court, it is 
given more at length than it otherwise would 
be in this paper. The facts are that Carew, 
desiring to order an amount of oysters from 
Rowe, Schrofield & Co., of Baltimore, went 
to the office of plaintiff in error at Detroit, 
Mich., and wrote the following message on 
one of the blanks of the company and deliv- 
ered the same to the agent or servant of the 
company in charge for transmission: ‘‘Rowe, 
Schrolfield & Co., Baltimore, Md.: Send im- 
mediately forty cases, cans (5), .five sacks, 
kegs; don’t fail. J. H. Carew,’’ and paid 
$1.95 to have said message sent,which was the 
fullcharge for an unrepeated message between 
those two points. A mistake was made in 
the transmission of the dispatch, and when re- 
ceived ‘‘forty’’ read ‘‘four.’’ The company’s 
line ended at Philadelphia. The mistake oc- 
curred after it was received there. Immedi- 
ately above the written portion of the mes- 
sage was printed: ‘‘Western Union Tele- 
graph Company. Commercial Message. See 
conditions on back. Write plainly. Give 
full address. Use no abbreviations or figures. 
Send the following message without repeat- 
ing, subject to above conditions and agree- 
ment indorsed on back.’’ On the back of same 
message in plain firm type was printed the 
following: ‘‘Western Union Telegraph Com- 
pany, conditions: In order to guard against 
and correct as much as possible some of the 
errors from atmospheric and other causes ap- 
pertaining to telegraphy, every important 
message should be repeated by being sent 
back from the station at which it is received 
to the station from which it is originally sent. 
Half the usual price will be charged for re- 
peating the message. And while this com- 
pany in good faith will endeavor to send 
messages correctly and promptly, it will not 
be responsible for errors or delays in the 
transmissions, or delivery, nor for the non- 
delivery of repeated messages, beyond two 
hundred times the sum paid for sending the 
message, unless a special agreement for in- 





surance_be made in writing, and the au.ount 
of risk specified on this agreement and paid 
at the time of sending the message. Nor will 
the company be responsible for any error or 
delay in the transmission or delivery, or for 
the non-delivery of any unrepeated message 
beyond the amount paid for sending the same, 
unless in like manner specially insured, and 
amount of risk stated thereon and paid for at 
the time. No liability is assumed for error in 
cipher or obscure messages. Nor is any lia- 
ability assumed by this company for any er- 
ror or neglect of any other company over 
whose lines this message may be sent to 
reach its destination, and this company is 
hereby made the agent of the sender of this 
message to forward it over the lines extending 
beyond those of this company. 

No agent or employee is allowed to vary 
these terms, or to make any other or verbal 
agreement, nor any promise as to the time of 
performance; and no one but a superintend- 
ent is authorized to make a special agreement. 
These terms apply through the whole course 
of the message on all lines by which it may 
be transmitted.’’ 

Here is a contract drawn by those in the 
service of one of the parties to be affected, 
printed upon its blank forms and offered to 
the other party to the undertaking—the pub- 
lic, much as a bone is offered to some mon- 
grel cur, to be accepted, of course, since this 
is all you may have. It does not require the 
greatest degree of perspicuity to see the true 
intent of such an agreement. The creation 
of the brains of those lawyers renowned for 
their learning and cunning, whose sole labor 
while in the employ of these great corpora- 
tions is to devise means of minimizing re- 
sponsibility, on the part of their employers, 
for such acts as might be inimical to the pub- 
lic weal, this writing is a masterpiece, and its 
value as such is seen from its almost uni- 
versal use. 1t would seem to a person of the 
most ordinary intelligence that a writing of 
this kind, and to be agreed to in such an in- 
formal, off-hand manner, abridging rights of 
so much importance, must be a scheme to get 
money for doing a thing, at the same time, as 
far as possible, one of the parties seeks to es- 
cape from any responsibility to do the 
thing paid for. But let us observe what the 
court says in its opinion: ‘‘The competency 
of the parties to enter into such a contract is 
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not denied; but it is insisted that telegraph 
companies are common carriers ; that common 
carriers cannot limit their common law liabil- 
ity by a mere notice, because the other party 
has the right to insist upon having his goods 
carried by them, subject to their common law 
liability, notwithstanding the notice that the 
parties employing them are not bound to pay 
any attention to such notice, and to exempt 
the carrier from such liability it must be 
shown, not only that the notice was brought 
home to the party dealing with him, but that 
he actually assented to the terms. We do 
not deem it necessary to discuss the case 
upon this theory. Our opinion upon its ap- 
plication to carriers will be expressed in the 
several cases of the Mich. Southern & North- 
ern Indiana R. R. Co. now before us. We 
are all agreed that telegraph companies, in 
the absence of any provision of statute im- 
posing such liabilities, are not common car- 
riers, and that their obligations and liabilities 
are not to be measured by the same rules; 
that they do not become insurers against all 
errors in the transmission or delivery of mes- 
sages, except so far as by their rules and 
regulations, or by contract or otherwise, they 
choose to assume that position, or hold them- 
selves out as such to the public, or to those 
who employ them.”’ 

And then the court cites the statute of the 
State? to sustain this opinion. The only sec- 
tions of this act which refer to the duties of 
such corporations in reference to the trans- 
mission of dispatches are those referred to 
above. ~“‘Sec. 3706. It shall be the duty of 
the owner or association owning any tele- 
graph line, doing business within this State ‘o 
receive dispatches from and for other tele- 
graph lines and associations, and from and 
for any individual; and on payment of their 
actual charges for individuals for transmitting 
dispatches as established by the rules and 
regulations of such telegraph line, to transmit 
the same with impartiality and good faith, un- 
der the penalty of one hundred dollars for 
every neglect or refusal so to do, to be re- 
covered with costs of suit in the name and 
for the benefit of the person or persons send- 
ing or desiring to send such dispatch.’’ 

‘‘Sec. 3707. It shall likewise be the duty 
of every such owner or association to trans- 


2 Compiled Laws,ch. 70, 1857; Howell Ann. St. §§ 3706 
and 3707. 





mit all dispatches in the order in which they 
are received, under the like penalty of one 
hundred dollars, to be recovered with costs 
of suit by the person or persons whose dis- 
patch is postponed out of its order, as herein 
prescribed. Provided,however, that arrange- 
ments may be made with the proprietors or 
publishers of newspapers for the transmission 
for the purpose of publication of intelligence 
of general and public interest, out of its reg- 
ular order.’’ The above sections comprise 
the statute law of Michigan upon this ques- 
tion. Against the position of the court upon 
the point that such companies organized un- 
der similar statutes are not subject to the 
common law liability—of common carriers 
nothing will be urged in this argument. But 
when the court says that ‘‘impartially and 
good faith are the chief, if not the only obli- 
gations required by the statute, so far as re- 
lates to the question here involved,’’ it seems 
to lead to a train of reasoning, which, while 
it may be perfectly logical under the wording 
of such a statute, is certainly not consistent 
with the object sought to be effected by the 
legislative body which sought to provide for 
a great public need. The legislative body of 
Michigan, it seems, have never, changed or 
amended these sections, although in the case 
of railway companies they seem to have 
found it necessary to abridge the growing ag- 
gressiveness of this kind of corporation by 
the passage of an act nullifying the printed 
conditions in the contracts for carrying freight, 
where the companies seek to avoid responsi- 
bility for the loss or damage of merchandise 
handled by them as such carriers. 
section 3418, How. Ann. St. which 
‘‘that no railway company shall be permitted 
to change or limit its common law liability, 
as a common carrier, by any contract, or in 
any other manner except by a written con- 
tract, none of which shall be printed, which 
shall be signed by the owner or shipper of the 
goods or property to be carried.’’ The de- 
sign here was evidently to avoid the inevi- 
table advantage to the corporation of acontract 
of the kindin question when the other party, in 
at least nine out of every ten cases, knows 
nothing of the intended limitation of responsi- 
bility on the part of the company, cannot 
know and therefore does not acquiesce in these 
one-sided conditions. In the case, 
the court, not content with a close construc- 
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tion of the statute, goes on to fix what there 
is of a common law liability in such language 
as the following: ‘‘Beyond these statute re- 
quirements their obligations must be fixed by 
considerations growing out of the nature of 
the business in which they are engaged, the 
character of the particular transactions which 
may arise in the course of their business, and 
the application of the principles of justice and 
public policy recognized alike by common 
sense and the common law.’’ Very good. 
But this reasoning in the end seems to lead 
the court to a conclusion not at all consistent 
with the ‘‘principles of justice’’ and ‘‘public 
policy.’’ ‘Telegraph companies, like com- 
mon carriers, it is true, exercise a public em- 
ployment, and the former are bound to send 
messages for those who apply and are ready 
to pay the usual or settled charges, as the 
latter are bound to transport goods for those 
who seek their services upon similar terms, 
and doubtless the same rule for securing im- 
partiality would apply to both, except as mod- 
ified by statute. But beyond this, as relates 
to the actual transportation of goods in the 
one case andthe transmissions of ideas in 
the other, there is, in the nature of things and 
the different means and agencies employed, 
but very little substantial resemblance, and 
any analogy must be more fanciful than real, 
and likely to lead to error and injustice.’’ 
True, but where under a great system of pub- 
lic intercourse like the telegraph, in its rela- 
tion to the public, it seeks to cut away all 
impediments to its encroachments upon the 
rights of the people, the analogy with any 
other great monoply which stands a menace 
to the public welfare becomes more real than 
fanciful. The court seems to lay a good deal 
of stress upon the fact that the message in 
this case was what is known as an ‘‘unrepeated’’ 
one, and that the error in the number forty 
occurred after the message left the direct 
line of the company and was re-wired by a 
connecting line. Upon the question of a limit 
of liability because the plaintiff failed to have 
the message repeated, the court say: ‘‘The 
regulation, therefore, of most, if not all tele- 
graph companies operating extensive lines, 
allowing messages to be sent by single trans- 
mission for a lower rate of charge, and re- 
quiring a larger compensation when repeated, 
must be considered as highly reasonable, giv- 
ing to their customers the option of either 





mode, according to the importance of the 
message, or any other circumstances which 
may affect the question.’”’ The Supreme 
Court of Illinois, in the case of The Western 
Union Telegraph Co. v. Tyler,* refer to this 
plea of a message not being repeated as a 
subterfuge. That it is a mere method resorted 
to by the company for the purpose of increas- 
ing its revenue. It seems a strange thing 
that more of such hard-headed common sense 
is not mixed with the otherwise subtle rea- 
soning of some of our courts of last resort. 
The Illinois court tears the mask from off the 
face of what proves to be amere humbug when 
exposed by plain sense and reason. Thisis the 
way the Supreme Court of Maine, in the case 
of Ayer v. The Western Union Tel. Co.,‘ dis- 
poses of this question. ‘‘Telegraph com- 
panies are quasi-public servants. They re- 
ceive from the public valuable franchises. 
They owe the public care and diligence. 
Their business intimately concerns the public. 
Many and various interests are practically 
dependent upon it; nearly all interests may 
be affected by it. Their negligence in it may 
often work irreparable mischief-to individuals 
and communities. It is essential for the pub- 
lic good that their duty of using care and dili- 
gence be rigidly enforced. They should no 
more be allowed to effectually stipulate for 
exemption from this duty than should a car- 
rier of passengers or any other party engaged 
in a public business. And this rule does not 
make telegraph Companies insurers.’’ Com- 
pare the reasoning of the Maine court with 
that of Michigan. One is the filligree work 
of sophistry; the other the solid frame-work 
of logic. One seeks by asubtle course of rea- 
soning to foster and protect that which will in- 
evitably become a menace to the public weal ; 
the other is the fearless advocacy of public 
justice and equitable right. The whole sense 
of reasoning in this Michigan case is unsatis- 
factory, and it seems impossible that it should 
stand as the criterion, upon this most im- 
portant subject, by an influential court, in 
the presence of more recent developements, 
and a more enlightened understanding of the 
public policy. 

This rule has been followed uniformally by 
the courts of Maine.® The case of Telegraph 

3 74 Til. 168. 

4 79 Me. 493, 1 Am. St. Rep. 355. 


5 See True v. Telegraph Co., 60 Me. 1; Bartlett y. 
Telegraph Co., 62 Me. 221. 
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Co. v. Schotter,® sustains the general conclu- 
sions of the Maine court in this case. Ina 
still later case of this court,’ the same doctrine 
as that enunciatedby the court in Ayer v. The 
Western Union Telegraph Co., is reiterated 
and sustained, the court saying: ‘‘Whether 
such conditions are reasonable or not must be 
determined with reference to public policy 
rather than private zontract,’’ citing Express 
Co. v. Caldwell. The courts of Ohio, IlLi- 
nois, Iowa, Maine, Colorado, Wisconson and 
Massachusetts, have held to the doctrine that 
it is against public policy that telegraph com- 
panies should be allowed to stipulate in their 
blank forms for immunity from the results of 
its own action.’ The doctrine of the Massachu- 
setts court now seems to favor these stipula- 
tions limiting responsibilities, holding that they 
are good in the absence of gross negligence 
or fraud.” In Lowa the court has held to the 
doctrine that telegraph companies may by 
such contracts restrict their liability, but that 
it cannot contract against its own negligence 
in failing to transmit and deliver a message." 
The Supreme Court of Kansas,” in its opinion 
use this strong language: ‘‘Under such cir- 
cumstances the parties are not dealing on an 
equal footing. And it (the company) should 
not be sustained in treating its patrons un- 
fairly and unequitably.’’ And this position 
of the Kansas court is sustained by the court 
of Colorado in Western Union Tel. Co. v. 
Graham," and the above doctrine of the Kan- 
sas court was reaffirmed in its later decision 
in the case of Western Union Tel. Co. v. 
Howell, in same volume on page 685. 

In the case above cited, Western Union 
Tel. Co. v. Tyler, on the question whether 


6 71 Ga. 760. 

7 Fowler v. Western Union Telegraph Co., 80 Me. 
381. 

8 21 Wall. 270. 

9 See Telegraph Co. vy. Griswald, 37 Ohio St. 301; 
Western Union Tel. Co. v. Tyler, 74 Ill. 168; Sweat- 
land y. Ill. & Miss. Tel. Co., 27 Lowa, 433; Bartlett v. 
Western Union Tel. Co., 62 Me. 209; Ayer v. Western 
Union Tel. Co., 79 Me. 495; Western Union Tel. Co. 
v. Graham, 1 Colo. 230; Candee v. Western Union Tel. 
Co , 3t Wis. 471; Ellis v. American Tel. Co., 95 Mass. 
226; Western Union Tel. Co. v. Crall, 88 Kan. 679. 

10 Redpath vy. Western Union Tel. Co., 112, 71; 
Grinell v. Western Union Tel. Co. 113, 299. 

11 Sweatland v. Ill. & Miss. Tel. Co., 27 Iowa, 433; 
Manville v. Western Union Tel. Co., 37 Iowa, 214; 
Harkness v. Western Union Tel. Co., 73 Iowa, 190, 5 
Am. St. pp. 674-5. 

12 Western Union Tel. Co. v. Cralt, supra. 

8 1 Colo. 230. 





the regulation requiring messages to be re- 
peated, printed on the blank of the company 
on which a message is written, is a contract, 
the court say: ‘‘We held it was not a contract 
binding in law, for the reason the law imposed 
upon the companies duties to be performed to 
the public, and for the performance of which 
they were entitled to a compensation fixed by 
themselves, and which the sender had no 
choice but to pay, no matter how exorbitant 
it might be. Among these duties, we held, 
was that of transmitting messages correctly. 
That the tariff paid was the consideration for 
the performance of this dutyin each particular 
case, and when the charges were paid the duty 
of the company began and there was therefore 
no consideration for the supposed contract 
requiring the sénder to repeat the message at 
an additional cost to him of fifty per cent. of 
the original charges.’’ In other words, the 
corporation acting within its franchise rights, 
had exacted the payment of a certain sum 
from its patrons, the public, in consideration 
of doing a certain thing, the doing of which, 
correctly and expeditiously, it holds itself 
ready and advertises itself before the public, 
then upon payment of the tariff rate, let the 
corporation do its part and, if necessary, re- 
peat often the message back and forth until 
its servants are assured of reasonable ¢er- 
tainty. Why should a different rule be ap- 
plied in this case may well be asked. The 
distinction which the Michigan Supreme 
Court emphasize in its opinion is hardly con- 
sistent with scientific facts of telegraphy. 
With skilled and careful operators, working 
machines or instruments which, now, at least, 
approach a perfect mechanism, the chance for 
mistakes is reduced to a minimum. Notcon- 
tent with this condition, these corporations 
would seek immunity from all possible re- 
sponsibility by a resort to subterfuge and a 
plea of cheap rates. The case of Candee 
v. Western Union Tel. Co., above re- 
ferred to, sustains the doctrine contended 
for, holding that regulations exempting tele- 
graph companies from liability for its own 
fault are void for want of consideration. 

The Tennessee and Arizona courts have 
held to the doctrine settled by the courts of 
Maine and Illinois.” The doctrine in New 

14 34 Wis. 471. 

VY See Marr v. Western Union Tel. Co. (Tenn.), 3 


S. W. Rep. 496; Stiles v. Western Union Tel. Co. 
(Ariz.), 15 P.. Rep. 712. 
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York State holds the contracts of telegraph 
companies as reasonable and not against pub- 
lic policy.” The Nebraska court has followed 
the doctrine of the New York court, and hold 
that these stipulations in telegraph blanks 
limiting liability on the part of the company 
are not unreasonable and not against public 
policy.” Texas holds to same doctrine as 
New York, with the qualification that the con- 
dition in the blank must be brought to the 
notice of the signor.’* The same court 
in Womack v. Western Union Tel. Co.,” 


affirms this doctrine and charges the 
sender of the message with notice of 
all conditions in the blank he signs. The 


Supreme Court of Georgia, on the other hand, 
in the case of Western Union Tel. Co. v. 
Blanchard,” say ‘‘that any rule or regulation 
of the company which seeks to relieve it from 
the performance of its duty belonging to the 
employment with integrity, skill and diligence, 
contravenes public policy as well as the law, 
and under it the party at fault cannot seek 
refuge. If it becomes necessary for the 2om- 
pany in transmitting messages with integrity, 
skill and diligence, to secure accuracy, to 
have said messages repeated then the law de- 
volves upon them that duty, to meet its re- 
quirements.’’ This has long been the doctrine 
in this court and the Maryland court is men- 
tioned as sustaining this position. In Cali- 
fornia,” the validity of these stipulations 
is upheld, by a divided court however, Mr. 
Justice McKee dissenting to the opinion of 
the mnajority of the court and holding that 
such stipulations are against public policy 
and void. In Minnesota by statute telegraph 
lines are declared to be common carriers and 
such stipulations in their blanks are expressly 
declared void.” 

In conclusion, notwithstanding the weight 
of authority seems to favor these pe- 
culiar contracts of limitation of  lia- 
bility, it seems inevitable, that in the light of 
the present day with its developement of 
broad and equitable principles of govern- 
mental policy for the protection of its citizens, 
our lessons learned from bitter experience 


16 Breese v. United States Tel. Co., 48 N. Y. 182. 
17 Becker vy. Western Union Tel. Co., 11 Neb. 87. 
18 Western Union Tel. Co. v. Mill, 57 Tex. 283. 

19 58 Tex. 176. 

20 68 Ga. 299, 45 Am. Rep. 485. 

21 Hart v. Western Union Tel. Co., 66 Cal. 579. 
= See Secs. 2625-6. 








with the grasp and greed of soulless corpora- 
tions, that have become too powerful to be 
held in check by ordinary procedure, a 
power that already controls legislative action, 
to a great extent, and seeks octopus like, to 
draw within its grasp the highest courts of the 
land, the public weal demands that the 
doctrine so well established by the courts of 
Maine, Illinois and Wisconsin should be the 
criterion of all our State courts upon this 
question of telegraphic communications. The 
principle of close adherence to the public 
policy of theState is of much greater moment 
than that of a close observance of a tradition 
or dicta of the court. 


Owasso, Mich. Percy Epwarps. 





POLICY—‘EXPLOSION”—PROXIMATE CAUSE. 





HEUER V. NORTHWESTERN NAT. INS. CO. 





Supreme Court of Illinois, January 19, 1893. 

Where an insurance policy provides that the insurer 
shall not be liable for loss caused by “explosion of 
any kind, unless fire ensues, and then for the loss or 
damage by fire only.” no liability exists for dam- 
age done by anexplosion produced by the ignition of a 
match in a room filled with illuminating gas, since the 
explosion of the gas, and not the lighting of a match, 
is proximate cause of the loss. 


MAGRUDER, J.: The policy is for insurance 
against loss or damage by fire and contains the 
following provision: ‘‘This company shall not 
be liable, by virtue of this policy, * * * for 
any loss or damage by fire caused by means of an 
earthquake; nor of an invasion, insurrection, 
riot, civil commotion, or military or usurped 
power; * * * norfor any loss caused by the ex- 
plosion of gunpower nor any explosive sub- 
stance, nor by lightning or explosion of any 
kind, unless fire ensues, and then for the loss or 
damage by fire only,” by the agreed statement 
of facts, it is stipulated that on September 13, 
1889, at 7 o’clock in the morning, an explosion 
took place in the basement of said building, by 
which the damage to the insured property oc- 
cured; that the explosion was produced by the 
lighting of a match in the basement which was 
then filled with illuminating gas; ‘‘that the 
damage was a damage by the explosion pro- 
duced in tbis manner, but was not a damage 
produced by the burning of the property insured ;”’ 
that the illuminating gas was accidentally ignited 
by the flame from said lighted match, and burned, 
and instantaneously produced this explosion; 
that the ignition of the match and gas in the base- 
ment was immediately followed by a loud re- 
port and explosion; that the explosion, so caused, 
caused the failing of the floor of the store, and 
the damage to the goods; that there was no dam- 
age to the goods by the actual burning of them. 
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The question presented by the refusal of plaint- 
iff’s propositions is whether the loss sustained, 
under the circumstances thus detailed was a loss 
by fire, within the meaning of the policy. It is 
conceded that no fire ensued from the explosion, 
and that the goods were not burned by fire, but 
were damaged by the falling of the floor, which 
was produced by the explosion. If, therefore, 
the loss was in any sense the result of fire, such 
fire could only have been the flame of the match, 
which came in contract with the illuminating 
gas. Is the loss to be attributed to the explosion, 
or the lighting of the match, which preceeded 
the explosion? If it is attributable to the explo- 
sion, the loss is not covered by the policy, and 
the company cannot be held liable. The ex- 
emption clause provided that “this company 
shall not be liable * * * for any loss 
caused by * * * explosion of any kind, unless 
fire ensues.’’ The use of the expression, ‘‘ex- 
plosion of any kind,” contemplates the existence 
of more than one kind of explosion. Without 
undertaking to make an accurate classification, 
we deem it sufficient to say that one kind of ex- 
plosion is that which is produced by the ‘ignition 
and combustion of the agent of the explosion,” 
as where a lighted matchis applied toa keg of 
gunpowder, and another kind of explosion is 
that which does not involve ‘ignited and com- 
bustion of the agent of explosion,’ as where 
steam, or any other substance, acts by expansion, 
without combustion. Scripture v. Insurance Co., 
10 Cush. 356. The exemption clause is broad 
enough to embrace both kinds of explosion. As 
the present case, where it appears that a lighted 
match was applied to the illuminating gas con- 
fined in the basement of a building, furnished 
an instance of the first kind of explosion above 
specified, it manifestly comes within the terms of 
the exemption. 

It is a well-settled principle in the law of insur- 
ance that the proximate, and not the remote, 
cause of the loss must be regarded. in order to as- 
certain whether the loss is covered by the policy 
or not. ‘In jure non remota causa, sed proxima 
spectatur.’’ Lord Bacon says: ‘‘It were infinite for 
the law to judge the causes of causes, and their 
impulsions one of another. Therefore, it con- 
tenteth itself with the immediate cause, and 
judgeth of acts by that without looking to any 
further degree.” Everett v. London Assurance, 
19 C. B. (N. 8S.) 126. Where a lighted match is 
applied to a keg of gunpowder, or to illuminating 
gas confined in a room, and an explosion thereby 
occurs which causes damage but is not followed 
by combustion, the explosion is the proximate 
cause of the injury, and the lighted match is only 
the remote cause. In such case, fire does not 
reach the property injured, but the concussion 
resulting from the explosion damages it. Here 
the goods insured were not brought in contact 
with the fire produced by the lighting of the 
match, but with the explosive powder of « fireless 
concussion, which caused the floor of the store in 





which they were situated to fall, and thereby oc- 
casioned the injury. In Everett v. London As- 
surance, 19 C. B.(N.S.) 126, a powder magazine 
more than half a mile distant from the house 
insured, ignited and exploded, shattering the 
windows and window frames, and damaging the 
structure generally by the atmospheric concussion 
caused by the explosion, but not burning, heating, 
or scorching any part of the premises: and it 
was there held that ‘tit would be going into the 
causes of causes to say that this was an injury 
caused by fire to the property insured;*’ that the 
expression, ‘‘loss or damage occasioned by fire,” 
was to be construed as ordinary people would 
construe it; and that those words ‘‘means loss or 
damage either by ignition of the article consumed, 
or by ignition of a part of the premises where the 
article is..’ In Caballero v. Insurance Co., 15 
La. Ann. 217, where a fire broke out in a build- 
ing about 200 feet distant, causing the explosion 
of gunpowder, which, by the concussion of the 
air, injured the building insured against fire, it 
was held that such a loss could not have been 
within reasonable intendment of the parties, and 
was not covered by the policy. In Briggs v. 
Insurance Co., 53 N. Y. 446, where the policy 
insured certain machinery in a mill against loss 
by fire, and contained a provision like the one in 
the case at bar, exempting the company from 
liability ‘‘for loss caused by * * * explosion 
of any kind unless fire ensues, and then for the 
loss or damage by fire only,’’ vapors from the 
works in the mill where the business of rectifying 
spirit was carried on came in contract with a 
burning lamp in the mill, left there by persons 
repairing the machinery, causing an instantaneous 
explosion, which blew off the roof of the building. 
and blew down the greater part of the walls, and 
injured the machinery, and also resulting in a 
fire which occasioned some damage, through 
slight compared with that caused by the explo- 
sion; and it was there held that the company 
was liable for the damage caused by the fire 
which followed the explosion, but not for those 
caused by the explosion itself, the court saying, 
among other things: ‘The exception, too, is 
general. including explosions by fire as well as 
others. There seems no reason for excluding an 
explosion like this from the exception. There 
was no fire prior to this explosion. The burning 
lamp was not a fire within the policy. The ma- 
chinery was not on fire, as such term is ordinarily 
used, until after the explosion.’’ So it may be 
said, in reference to the case at bar, that there 
was no fire prior to the explosion, and that the 
lighted match was not a fire within the policy. 
In Insurance Co. vy. Foote, 22 Ohio St. 340, the 
policy msured a stock of merchandise against 
fire, and provided that the company should not 
be liable for ‘tany loss or damage occasioned by 
or resulting from any explosion whatever;*’ and 
it appeared that a mixture of whisky vapor and 
atmosphere, coming in contact with the flame of 
a gas jet in the still room, ignited from it, and 
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immediately exploded, setting a fire in motion 
which destroyed the insured property. It was 
held the loss was from the fire occasioned by 
the explosion, and that the company was not 
liable for it, under the broad language of the ex- 
emption clause, but it was at the same time held 
that the burning gas jet, ‘‘was not such fire as 
was contemplated by the parties as the peril in- 
sured against. The gas jet, though burning, was 
not a destructive force, against the immediately 
effects of which the policy was intended as a 
protection. Although it was a possible means of 
putting such destructive force in motion, it was 
no more the peril insured against than a friction 
match in the pocket of an incendiary.” See, also. 
Roe v. Insurance Co., 17 Mo. 301; Montgomery 
v. Insurance Co., 16 B. Mon. 427; St. John v. In- 
surance Co., 11 N. Y. 516; Insurance Co. v. 
Tweed, 7 Wall. 44; Wood, Ins., § 104; Insurance 
Co. v. Robinson, 64 Dll. 265; Insurance Co. v. 
Dorsey, 56 Md. 70. The determination of 
the question whether the loss is attributed 
to fire, or to explosion, will sometimes de- 
pend upon the further question, whether the 
fire isan incident to the explosion, or whether 
the explosion is an incident to the fire. The ef- 
fects of explosion will be included in the loss oc- 
casioned by a precedent fire is the direct and 
efficient cause of the loss. and the explosion but 
the incident. A loss, other than by combustion, 
resulting from an explosion, when the explosion 
itself is caused by a destructive fire already in 
progress, comes within the general risks of a 
policy against fireonly. It is not apprehended 
that it makes any difference, in the application 
of this principle, whether the fire operating as 
the principal cause of the loss, and to which an ex- 
plosion occurring during its progress is a mere 
incident, originates in the building where 
the insured property is located, or out of 
it. Insurance Co. v. Dorsey, supra; Insurance 


Co. v. Foote supra; Briggs v. Insurance Co., 
supra. In Briggs v. Insurance Co., supra, it was 


said by the New York Court of Appeals: ‘*The 
explosion here was the principal, and the fire the 
incident. In such a case there can be no doubt 
that the defendant is not liable for the damage 
caused by the explosion. Where, however, the 
explosion is the incident, and the fire the princi- 
pal, a different question would be presented. 
Had the building been on fire, and in the course of 
the general conflagration there had been an ex- 
plosion of a boiler, which injured some ma- 
chinery that the fire was rapidly consuming, differ- 
ent views and considerations might well obtain.” 
In the case at bar, however, it cannot be said 
that the explosion causing the damage was an in- 
cident to a precedent fire, as the fire which pre- 
ceded the explosion was nothing more than the 
flame of a lighted match. 

There are some cases which appear to hold an 
opposite view upon this subject from the view here 
expressed. But those cases will be found, upon 
examination, to grow out of losses under policies 








which contain no clause exempting the compa- 
nies from liability for loss by explosion. If the 
policy merely insures the property against fire 
generally, without making any exception of a loss 
by explosion, the flame of the lighted match or 
burning gas jet may be such a fire as is embraced 
within the terms of the policy; and the loss re- 
sulting from an explosion caused by the contact 
of the lighted match or burning gas jet with gun- 
powder or illuminating gas, or other explosive 
substance, may be covered by the policy. **The 
plaintiffs * * * insist that an explosion caused 
by fire is a fire, and the defendant is liable for the 
explosion as for a fire. But the reasoning gives 
no force to the exception. * * * It may be 
conceded that in the absence of this exception a 
recovery could have been had for the whole 
damage, as for a loss by fire. The authorities 
referred to by the plaintiff's counsel tend to that 
result. * * * An explosion, without this ex- 
ception, if it come under the general head of fire. 
might have afforded grounds for recovery, but 
the defendant guarded against that result by this 
express stipulation.” Briggs v. Insurance Co., 
supra. In Scripture v. Insurance Co., 10 Cush. 
536, a burning match was applied to a cask of 
gunpowder in the attic of plaintiff's house. The 
gunpowder took fire, exploded, and blew off the 
roof of the house, set fire toa bed and ciothing, 
and charred and stained some of the woodwork. 
Fhere the damage consisted in part of combus- 
tion and in part of explosion, and it was held that 
the whole damage was covered by a policy 
‘against loss or damage by fire;’’ but there was 
no exemption in the policy there sued upon from 
loss by explosion. Nor was there any such ex- 
emption in the policies sued upon the following 
cases referred to by counsel for appellant: Hobbs 
v. Guardian, 12 Can. Sup. Ct. 631: Renshaw v. 
Insurance Co., 103 Mo. 595, 15 S. W. Rep. 


945; Waters v. Insurance Co., 211 Pet. 213; 
Renshaw v. Insurance Co., 33 Mo. App. 
394; Insurance Co. v. Corlies 81 Wend. 
367. While these cases hold that an ex- 


plosion caused by the application of fire to an 
explosive substance comes within the terms ofa 
policy which insures against fire, they do not 
hold that the loss thereby occasioned is a loss by 
fire only, and not a loss by explosion as well. 
As the policies there considered did not except 
losses by explosion, the question whether such 
losses resulted from fire, or from explosion, or 
whether the one or the other was the proximate 
or remote cause of damage, did not arise, and 
was not discussed. Where there is no exception 
ofa loss by explosion, the fire producing the ex- 
plosion is a cause of the loss, so as to come within 
the meaning of the policy,even though it be the 
remote cause, and not the proximate cause. We 
think that the loss in this case resulted from the 
explosion, and not from any fire which preceded 
or followed the explosion, and that it comes with- 
in the terms of the exemption clause above quoted, 
We are therefore of the opinion than the lower 
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court decided correctly in holding that the com 

pany was not liable. The judgment of the Su- 
perior Court of Cook County, ard the appellate 
court, are accordingly affirmed. 


NOTE.—This case is an interesting one, and the 
opinion is valuable as throwing additional light on 
the vexed, and vexatious, question of “proximate 
cause,” in fireinsurance. The question of “proximate 
cause,” in fire insurance, has given rise to much 
elaborate and learned discussion, and to decided 
differences of opinion, presented on both sides with 
marked ability. How far the doctrine of proximate 
cause may be carried is well illustrated by the recent 
case of Lynn Gas & Electric Co. v. Meriden Fire Ins. 
Co. (Mass.), 38 N. E. Rep. 690. In that case the sub- 
ject-matter of the insurance was ‘building, machinery. 
dynamos, and other electrical fixtures; tools, fur- 
niture, and supplies, used in the business of furnish- 
ing electricity for electric lighting.’’ There was‘a fire 
in atower of the building, remote from the machinery. 
The jury found that “the position of the lightning ar- 
resters in the vicinity of the fire was such that, by 
reason of the tire in the tower, a connection was made 
between them called a “short circuit;” that the short 
circuit resulted in keeping back, or bringing into the 
dynamos below an increase of electric current that 
made it more difficult for this armature to revolve 
than before, and caused a higher power to be exerted 
upon it, or, at least, caused greater resistance to the 
machinery; that this resistance was transmitted to 
the pulley by which this armature was run through a 
belt; that that shock destroyed the pulley; that by 
the destruction of that pulley, the main shaft was dis- 
turbed, and the succeeding pulleys up tothe jack- 
pulley were ruptured; that by reason of pieces flying 
from the jack-pulley, or from some other cause, the 
fly-wheel of the engine was destroyed, the governor 
broken, and everything crushed.” The court held 
that the fire was the proximate cause of the loss. 

Wood on Fire Ins. (2d Ed.), 288, § 104, says: **There 
must be an accident by fire to lay the foundation of a 
claim. By this it is not meant that the property it- 
self must have been on fire, but that there must have 
been either an ignition of the property itself, or of 
other substances or property near to it, which was the 
proximate cause ofthe loss. Fire must have been 
the proximate cause of the loss. This rule does not 
require that the property itself should have been 
burned by the fire, or even injured directly by fire at 
all, but simply that fire must have been the proxi- 
mate cause of the injury.”’ Also see Ry. Co. v. 
Kellogg, 94 U.S. 469; Ins. Co. v. Boon, 95 U. S. 117. 

In speaking of “‘proximate” cause in fire insurance, 
the Supreme Court of Michigan (Brady v. North- 
western Ins. Co., 11 Mich. 425), say: “This contract 
of insurance is one of indemnity against loss by fire; 
and the whole loss, of which the fire is the actua) 
cause, is within its terms to the extent of the indem- 
nity provided. Muchis said by judges of the prox- 
imate and remote causes of the loss, and the distine- 
tion was very elaborately discussed by counsel in the 
present case. But after careful consideration I must 
confess that, tomy mind, the word “proximate” is 
unfortunately used, and serves often to mislead the 
inquirer, and to produce misapprehension of the real 
rule of law. That which is the actual cause of the 
loss, whether operating directly, or by putting inter- 
vening agencies— the operation of which could not 
be reasonably avoided—in motion, by which the loss 
is produced, is the cause to which such loss should be 
attributed. If, in the effort to extinguish fire, prop- 





erty is damaged or destroyed by water, the water may 
be said to be the proximate cause of the injury or 
destruction; yet in no just sense can it be said to be 
the actual cause. That was the fire. The fair and 
reasonable interpretation of a policy of insurance 
against loss by fire will include within the obligation 
of the insurer every loss which necessarily follows 
from the occurrence of the fire to the amount of the 
actual injury to the subject of this risk, whenever 
that injury arises directly and immediately from the 
peril, or necessarily from incidental and surrounding 
circumtancess, the operation and influence of which 
could not be avoided.” 

In Ryanv. N. Y. Central R. R. Co., 35 N. Y. 210 
the court say: “If, when cinders escape through 
the air, the effect which it produces upon the 
first combustible substance which it strikes is 
proximae, the effect must continue to be proximate 
as to everything which the fire consumes in its direct 
course.”? See May on Ins. (3rd Ed.), §§ 403, 412, 415, 
416, 418, 419, 459; Imperial Fire Ins. Co. v. Fargo, 95 
U. 8. 227; Wood on Fire Ins. pp. 262-273. 

In applying this rule of “proximate cause” to “ex- 
plosions,”’ there is seeming confusion in the rulings 
of the courts. I shall consider the cases relating to 
“explosions” under two heads: (1) explosions coy- 
ered by the policy; and (2d) explosions not covered 
by the policy. 

1. Explosions covered by the policy. 

In Washburn vy. Western Ins. Co. (U. 8. C. C. Ohio), 
9Ins. L. J. 424, the learned judge, in instructing the 
jury, thus construed the policy: “If in case of a 
building and machinery used inthe manufacture of 
flour the building would become filled with flour dust, 
which, by its character, would become highly inflam- 
mable, and if, under such circumstances, a fire broke 
out inthe mill, and byits rapid progress and heat 
brought the dust and the air in such relations to each 
other as to make them explosive, and they were, by 
such fire, exploded, the loss would be a loss by fire, 
within the terms and meaning of this policy, and the 
defendant would be liable for it.” 

In Washburn vy. Artisans’ Ins. Co. (U. S.C. C. W. 
Dis. Pa.) 9 Ins. L. J. 68: the policy excepted loss by 
“explosion. The court found, “That the magnitude 
of the fire was rapidly increased, and hence the de- 
struction of the premises was promoted and accelerated 
by the explosion, is incontrovertible. The policy 
embraces all loss caused by fire, and in this respect, 
the exception does not limit its scope. Both the body 
of the policy and the exception have reference to 
original or proximate causation and to all the result- 
ing consequences. It is only thenin a case where the 
explosion originally causes the loss, or there is mere 
ignition of explosion matter, and a destructive fire 
ensues, that the exception applies. But where an 
insured structure is attacked by fire, in the progress 
of which the ignition of an explosive substance is in- 
volved, and its destruction is thereby accelerated, or 
rendered more complete, the loss is just as much 
attributed to fire, as if the result has been effected by 
unaided gradual combustion. This is the import of 
the policy, and as the explosion is found to have been 
a consequence of the fire, the liability of the insurer is 
unqualified by the exception.” 

And this same ruling was followed by the court in 
Washburn v. Ins. Co. (U.S. C. C. Ohio), 9 Ins. L. J. 
761, 2 Fed. Rep. 633; Washburn v. Farmers, Ins. Co., 2 
Fed. Rep. 304. Also, see Hobbs v. Guardian Assur. 
Co., 12 Can. Sup. Ct. 631. In Renshaw vy. Missouri 
State Mut. F. & M. Ins. Co., 103 Mo. 595, 20 Ins. L. J. 
385, the policy insured against loss by fire. There was 
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no exception to liability, however, from loss by ex- 
plosion. The court held: ‘‘We are of the opinion 
that the loss was covered by the policy, whether the 
fire was started from a box of matches, and was 
gradually communicated to the oil and gasoline, or 
whether communicated directly from the innocent 
gas-jet tothe inflammable gas, mixed with the at- 
mosphere, which had escaped and filled the room. 
This construction is according to the plain provisions 
of the contract.” In Heffron v. Kittanning Ins. Co- 
(Pa.), 20 Atl. Rep. 698, 20 Ins. L. J. 287, the policy 
provided that the company should not be liable for 
any “fire happening by . explosion.” The 
tire originated by explosion of a kerosene lamp. The 
court held that the insured was entitled to recover. 

2. Explosion not covered by the policy. 

Of course, when the policy provides that the com- 
pany, shall not be liable for loss or damages occasioned 
by explosion, this relieves the company from liability 
for loss or damages so occasioned. Millaudon v. New 
Orleans Ins. Co., 4 La. Ann. 15; Hayward v. Liverpool 
and London L. & F. Ins. Co.,2 Abb. C. A. 348; In 
Washburn v. Western Ins. Co. (U. 8. C. C. Ohio), 9 
Ins. L. J. 424, the court says: “Ifthe destruction of 
this property was produced by the explosion of any 
combustible or explosive substance; if that was the 
cause which produced the destruction of the property; 
if that was the cause which threw it down, and if the 
tire resulted from that which caused its ultimate 
destruction, or the destruction of any part of it, and 
that explosion was occasioned by a spark or bya 
flame from a candle or lamp, then the explo- 
sion would be the proximate cause which produced 
the result, and the plaintiff would not be entitled to 
recover.”’ In Washburn y. Artisans’ Ins. Co. (U.S.C. 
c.W.D. Pa), 9 Ins. L. J. 68, the court held: “It is 
only then in a case where the explosion originally 
produces the loss, or there is mere ignition of ex- 
plosive matter, and a destructive fire ensues, that the 
exception applies.” 

In Tanneret v. Merchants’ Mut. Ins. Co., 34 La. Ann. 
249, the building caught fire by the explosion of a 
boiler. The tire was apparently extinguished, but it 
broke out a second and third time within forty-eight 
hours after the explosion. The court held, that the 
existence of fire as an effect of the explosion must be 
presumed to have continued as such an effect, the 
contrary not being proven, and the company was not 
tiable. Also see, Strong v. Sun Mut. Ins. Co., 31 N. Y. 
103; Evans v. Columbian Ins. Co., 44 N. Y. 146; Me- 
Allister v. Tennessee F. & M. Ins. Co.,17 Mo. 306; 
Greenwald v. Ins. Co. 3 Phil. Rep. 323. 

Where the policy provides that the company shall 
not be liable for loss by explosion unless fire ensues, 
and then only for the loss or damage by fire, the com- 
pany will not be liable for the damage occasioned by 
the explosion, but willbe liable for the damage oc- 
casioned by the fire, and for all damages caused by 
exertions made to extinguish the fire. Stanley v. 
Western Ins. Co., 3. L. R. Ex. 71, s.c. 87 L. R. Ex. 
73, 6 W. R. 369; Briggs v. North British & Mercantile 
Ins. Co., 66 Barb. 325; Briggs v. People’s Ins. Co., 66 
Barb. 3380; Dows v. Faneuil Hall Ins. Co., 127 Mass. 346, 

The law in regard to explosions may be summed up 
as follows: (1) If fire caused the explosion the com- 
pany is liable, but the fire must be actual ignition, not 
the striking of a match, or flame from a candle, lamp, 
or gas-jet. (2) If the explosion occurred without 
actual ignition the company is not liable for the loss, 
unless (3) the policy provides that the company shall 
be liable for the loss from ensuing fire, in which case 





the company is not liable for the loss occasioned by 
the explosion, but is liable for the loss occasioned by 
the fire. 


Indianapolis, June 3, 1893. JOHUN A. FINCH. 





HUMORS OF THE LAW. 





Benefactor—‘‘How is your husband this winter, my 
dear woman?”’ 

Poor Woman—“I am sorry to say, sir, he is con- 
fined to his room.” 

Benefactor—‘Could I see him.” 

Poor Woman—‘‘Possibly, sir, if you applied at the 
county prison.”’— 


An offender in the Police Court one morning last 
week was advised by a friend to “‘takea change of 
vengeance, ole man. You can’t git no injustice here.” 
—Burlington Ia.) Gazette. 


AN APOCRYPHAL WILL.—A testator has considerable 
latitude given him in the expression of his wishes in 
his will; and as he is not afraid of libel suitsin what 
he writes or dictates in such an instrument, he can 
be very caustic as well as very just. This is well il- 
lustrated in the following extract from the will of 
John Hylett Stow, an Englishman, which was proved 
in 1781: “I hereby direct my executors to lay out 
five guineas in the purchase of a picture of the viper 
bitting the benevolent hand of the person who saved 
him from perishing in snow, if the same can be 
bought forthe money; and that they do, in memory 
of me, present it to , a king’s counsel, whereby 
he may have frequent opportunities of contemplating 
on it, and by a comparison between that and his own 
virtue be able to form a certain judgment which is 
best and most profitable,—a grateful remembrance of 
past friendship and almost parental regard, or in- 
gratitude and insolence. This I direct to be presented 
to him in lieu of a legacy of £3,000 I had by a former 
will, now revoked and burned, left him.” If the law- 
yer named was present at the reading of that will his 
feeling may well be imagined. 
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1, ADMINISTRATION—Executor Sole Legatee—Title to 
Estate.—Under Rev. St. § 3795, providing; that if the 
executor is sole or residuary legatee he may give 
bond conditioned on his payment ov all debts and 
legacies, and need not return an inventory, the 
ordering, acceptance, and approval by the court of 
such a bond after publication of notice of probate 
does not vest the estate inthe executor, since he can 
acquire title thereto only when, by the terms of the 
will, he is sole or residuary legatee, and the same is 
judicially determined by the court on notice to and 
opportunity for hearing of all parties interested. — 
JONES V. ROBERTS, Wis., 54 N. W. Rep. 917. 

2. ADMIRALTY—Appeal—Parties.—An admiralty ap- 
peal should be dismissed as to certain of the appellants 
when there is nothing in the record to show that they 
are privy tothe suit except a statement in their un- 
sworn petition for appeal that they are owners of in- 
terests in the vessel; but such dismissal should not 
affect the appeal so far as proper parties thereto are 
concerned, the misjoinder not prejudicing the ap- 
pellee.—AIKEN V. SMITH, U. S. ©. C. of App., 54 Fed. 
Rep. 894. 

3. APPEAL—Evidence.—A defendant who has testified 
to conversations between the parties, for the purpose 
of showing that a deed absolute on its. face was in- 
tended as a mortgage, cannot object on appeal that 
plaintiff was allowed to testify in rebuttal to the same 
matters, although Code Mont., § 628, provides that 
parol evidence shall not be admitted to show the terms 
of agreements that have been reduced to writing, ex- 
cept in cases of ambiguity, mistake, or fraud.—BOGK 
v. GASSERT, U.S. 8. C. 138. C. Rep. 738. 

4. APPEAL—Joint Assignment of Error.—A joint as- 
signment of error by two defendants to the rulings of 
the lower court onthe separate demurrers of each to 
the complaint, and the separate motions of each fora 
new trial, presents no question for the decision of the 
supreme court, since the assignment of error must as- 
sign an error available in favor of all who join in the 
assignment.—LOUISVILLE, N. A. & C. Ry. Co. v.SMOOT, 
Ind., 33 N. E. Rep. 905. 

5, APPEAL — Jurisdiction.— Where a defendant who 
has pleaded a counterclaim recovers judgment only 
for costs, the amount in controversy, upon appeal by 
the plaintiff, is the amount sued for by him, regard- 
less of the counterclaim.—PICKETT v. HOLLINGS- 
WORTH, Ind., 33 N. E. Rep. 911. 

6. APPELLATE CoURT—Jurisdictional Amount.— Under 
Act Feb. 16, 1893, §1, giving the appellate court juris- 
diction of appeals in actions for the recovery of money 
only, where the amount in controversy, exclusive of 
costs, does not exceed $3,500, interest should not be 
computed on the judgment below, in determining 
whether the appellate court has jurisdiction.—CINCIN- 
NATI, IL. St. L. & C. RY. CO. V. GRAMES, Ind., 33 N. E. 
Rep. 896. 

7. ARREST WITHOUT WARRANT — Damages.—Under 
Code Crim. Proc. art. 257, providing that, in executing 
a warrant of arrest, it shall always be made known to 
the person accused under what authority the arrest 
is made, and, if requested, the warrant shall be exhib- 
ited to him, and articles 239-244, authorizing the tele- 
graphing of warrants from one county to another, an 
arrest is illegal where the officer at the time of mak- 
ing it had not the warrant in his possession.—CABELL 
v. ARNOLD, Tex., 228. W. Rep. 62. 

8. ATTACHMENT — Fraudulent Conveyance.— Where 
property transferred by a debtor to a creditor was 
seized under attachment by another creditor after 
possession taken under the contract of sale, his pos- 
session, being good as against his vendor, was good 





against creditors of the vendor, unless they could 
show that the sale was fraudulent.—BLAss V. ANDER- 
SON, Ark., 228. W. Rep. 94. 

9. ATTACHMENT — Intervention. — In attachment, 
where defendunt claims the property as exempt, and 
plaintiff institutes a contest of such claim, the burden 
of proof is on plaintiff to show that the property is 
not exempt, and, where no evidence is offered by 
plaintiff, it will be found that the property levied on 
was not subject to the attachment.—KOLSKY Vv. LOVE- 
MAN, Ala., 12 South. Rep. 720. 

10. ATTACHMENT—Procedure—Texas Law.— Rev. St. 
Tex. arts. 167, 2292, providing for the levee of attach- 
ment, and execution on property where defendant 
has an interest, but to the possession of which he is 
not entitled, by service of notice upon the person who 
is entitled to possession, does not apply to a defend 
ant who is ajoint owner ofa flock of goats, and has 
possession thereof. In such a case the proper method 
oflevy is by taking possession of defendant’s half in- 
terest.—COULSON V. PANHANDLE NAT. BANK, U.S.C. C. 
of App., 54 Fed. Rep. 855. 

ll. ATTACHMENT—Successive Levies.—Where a sher- 
iff has seized on attachment property exceeding in 
value the amount due under the writ, and has pre- 
vented a United States marshal from taking posses- 
sion of the property under a subsequent writ, the cred- 
itor who sued in the United States court may, by 
intervening in the other suit, have the residue of the 
proceeds after satisfying the first writ applied upon 
his claim.—GOODBAR V. BROOKS, Ark., 228. W. Rep. 


12. CARRIERS OF GOODS—Limiting the Liability.—A 
contract for the shipment of freight, over a railroad, 
made by a lessee of the road, does not bind the rail- 
road company to do more than its lessee is bound to 
do.—INTERNATIONAL & G. N. R. Co. v. THORNTON, Tex., 
22S. W. Rep. 67. 

13. CONSTITUTIONAL LAW — Jury.—The language of 
section 10 of our bill of rights, that ‘‘no person shall be 
tried for a capital crime or other felony unless on pre- 
sentment or indictment by a grand jury, except as is 
otherwise provided in this constitution, and except in 
sases of impeachment, and in cases in the militia when 
in active service in time of war, or which the State, 
with the consent of congress, may keep in time of 
peace,” was designed asa guaranty and protection of 
the citizen against atrial inthe enumerated cases in 
the circuit courts of this State, except upon present- 
ment or indictment by such a grand jury as was known 
at the common law.—ENGLISH V. STATE, Fla., 12 South. 
Rep. 689. 

14. CONSTITUTIONAL Law.—Acts Gen. Assem. Ex. 
Sess. 1891, levying a privilege tax on turnpike com- 
panies, provides (section 9) that it shall be a mis- 
demeanor punishable by fine and penalty to exercise 
any privilege enumerated in the act without first pay- 
ing the tax. Const. art. 2, § 28, provides that the legis- 
lature shall have power to tax privileges in such man- 
ner as they may direct. Article 1, § 8, provides that 
no man shall be disseised of his privileges but by the 
judgment of his peers and the law ofthe land: Held, 
that the act of 1891 is constitutional.—NASHVILLE, M. 
&S. TURNPIKE CO. V. WHITE, Tenn., 22S. W. Rep. 75. 

15. CONSTITUTIONAL LAw—Special Legislation.—Act 
April 29, 1887, § 55, which adds certain provisions to the 
act in regard to cities and villages,and declares that in 
cities containing 50,000 or more inhabitants such pro- 
visions shall not apply, except in cases where a special 
assessment exceeds $15,000, is not special legislation, 
although when the act was passed there were only two 
such cities in the State.—CUMMINGS V. CITY OF CHICAGO, 
Ill., 33 N. E. Rep. 854. 

16. CONSTITUTIONAL LAW—Title of Act—Taxation.— 
Neither the general tax act of 1890 (Acts 1990-91, vol. 1, 
p. 35), nor the fourth section thereof, is unconstitu- 
tional, as referring to more than one subject-matter, 
or as containing matter different from what is ex- 
pressed in the title of the act; nor is the act or section 
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unconstitutional because of the requirements therein 
that taxes upOn certain specified vocations be paid in 
advance, and that the persons liable for such taxes 
shall register their names and places of business be- 
fore being authorized to pursue such vocation; nor be- 
cause a failure to comply with these enactments is 
made penal.—MCGHEE V. STATE, Ga., 17 8. E. Rep. 276. 

17. CONTRACT—Parol Evidence.—The purchaser of a 
mine received adeed purporting to convey a three- 
fourths interest therein, for which he paid partly in 
cash, and gave his note for the balance, knowing 
that the grantor at the time owned only a half inter- 
est. The grantor represented that he had an option 
of another fourth, and orally promised to purchase 
and convey it to the grantee: Held, that the grantee, 
ina suit on the note, could not introduce parol evi- 
dence to prove the oral promise.—ZIMPELMAN V. HIP- 
WELL, U.S. C. C. of App., 54 Fed. Rep. 848. 

18. CONTRACTS BY CORPORATION—Estoppel.— Where 
un action of unlawful detainer is brought by a mining 
company, in its proper corporate name, against one 
of itstenants, who had leased one of its tenement 
houses, and bad been engaged in mining coal for it, 
although the lease was in writing, and executed by 
said corporation under a name different from its true 
corporate name, assumed for its own convenience, 
the tenant accepting said lease, and occupying said 
premises, and paying rent thereunder, is estopped 
from denying the power of said corporation to con- 
tract in its assumed name.—MARMET CO. V. ARCHI- 
BALD, W. Va., 178. E. Rep. 299. 

19, CONTRIBUTION — Joint Obligors.— Where the 
trustee of one of two joint makers of notes and due-bills 
pays the indebtedness after it is barred by the statute 
of limitations, he cannot enforce contribution by the 
estate of the other joint obligor.—TURNER’S ADM’R V. 
THOM, Va., 17S. E. Rep. 323. 

20. CORPORATION—-Liability of Directors.— Directors 
of a corporation who allow one of their number, who 
owns three fourths of the stock, to manage the business 
substantially as he pleases, and who failto keep them- 
selves informed as to the financial condition of the 
corporation, do not thereby assent to debts created by 
him without their knowledge, within the purview of 
tev. St. 1891, ch. 32, § 16, which declares that, ‘‘if the 
indebtedness of any stock corporation shall exceed the 
amount of its capital stock, the directors and officers 
of such corporation assenting thereto shall be person 
ally and individually liable for such excess.”—LEWIS 
Vv. MONTGOMERY, II1., 33 N. E. Rep. 880. 

21. CORPORATION — Set-off. — Defendants were in- 
debted toa corporation on account. They also held 
the express contract obligation of the corporation to 
deliver a certain amount, in value, of manufactured 
goods. Nodemand having been made for the goods, 
the corporation, being insolvent, made a general as- 
signment to the plaintiff for the benefit of its creditors. 
In an action by the assignee to recover of the defend- 
ants on the account, held, that the latter might set-off 
their demand against the insolvent. — LAYBOURN V. 
SEYMOUR, Minn., 54 N. W. Rep. 941. 

22. CORPORATIONS— Railroad Company— Stockhold- 
ers.—In an action by two stockholders of a railroad 
company against such company and against its lessee 
and sublessee to enjoin the two latter companies from 
doing certain acts injurious to and destructive of the 
property of the lessor, the complaint failed to impute 
any fraud to the directors of the lessor, or to allege 
that they had done or threatened to do any act ultra 
vires, or for their own interests, in a manner injurious 
to or destructive of the rights of other shareholders, 
orjthat plaintiffs had made an earnest effort to obtain 
redress within the corporation itself: Held, that the 
complaint did not state a cause of action.—LATIMER V. 
RICHMOND & D. R. Co., 8. Car., 178. E. Rep. 258. 

23. CORPORATIONS—Stockholders—Voting by Proxy. 
—Where the charter ofa railroad company provides 
that “each share entitles the holder thereof to one vote 
which vote may be given by said stockholder in person, 


* 





o: by lawful proxy,” and the appointment is without 
limitation, a vote by the proxy binds the stockholder, 
whether exercised in his interest or not, to the same 
extent as if the vote had been cast in person.—MOBILE 
& O. R. CO. V. NICHOLAS, Ala., 12 South. Rep. 723. 


24. CORPORATIONS—Subscriptions to Stock.— 4 person 
who signs and acknowledges an agreement under sec- 
tion 6, ch. 54, Code, for the formation of a corporation 
becomes a subscriber for stock, and is bound to pay 
for it when thecompany afterwards becomes incorpo 
rated and organized.—GREENBRIER INDUSTRIAL EXPoO- 
SITION V. RODES, W. Va., 17S. E. Rep. 305. 


25 CourT—Chancery Court—Jurisdiction.—The chan- 
cery court has no jurisdiction to review the action of the 
circuit court in refusing to set aside one of its judg- 
ments, the remedy of the party aggrieved being an ap- 
peal to the supreme court.—WARD V. DERRICK, Ark., 
22S. W. Rep. 93. 


26. CREDITORS’ BILL—Fraudulent Attachments.—Cred- 
itors may bring a bill inequity praying that fraudulent 
attachments be vacated, and the proceeds applied to 
the payment of their demand; Const. 1890, § 159, declar 
ing that the chancery court shall have full jurisdiction 
in ‘‘all cases of which the said court had jurisdiction 
under the laws in force when this constitution is put 
in operation,” and Code 1880, § 1848, in force When the 
constitution became operative, providing that the 
chancery court shall have jurisdiction of bills by cred- 
itors to set aside fraudulent conveyances or other de- 
vices resorted to for the purpose of hindering or de- 
frauding creditors. — MCBRIDE v. ADAMS, Miss., 12 
South. Rep. 699. 

27. CRIMINAL EVIDENCE — Incest.— In prosecutions 
for incest, evidence of sexual acts between the parties, 
other than the act charged, is admissible. BURNETT 
Vv. STATE, Tex., 22S. W. Rep. 47. 

28. CRIMINAL EVIDENCE—Larceny.—Where a ¢ar in- 
spector of one railroad company takes down in a 
memorandum book the numbers of certain cars which 
are about to be delivered to another company, and 
subsequently it becomes necessary to prove the num. 
bers of these cars in order to identify certain brasses 
which had been stolen therefrom, the book is admis 
sible in evidence on the trial of a person accused of the 
theft, if the inspector testifies that he made the en- 
tries of the numbers at the time he inspected the cars, 
‘*for the purpose of preserving the memory” of the 
numbers, that the entries were correctly made, and 
that he cannot remember the numbers independently 
of the book.—DAVIS V. STATE, Ga., 17S. BE. Rep. 292. 

29. CRIMINAL LAw—Arrest in Civil Cases— Fraud.— 
Where the purchaser of chattels makes no false rep- 
resentations at the time, the mere fact that, when 
called on for payment, he resorts to subterfuge to 
avoid it, is no ground for his arrest under Code, § 200, 
subd. 3, providing that a defendent may be arrested 
when he has been guilty of fraud in contracting the 
debt or incurring the obligation sued on.—DAVIS Vv. 
CARDUE, S. Car., 178. E. Rep. 247. 

30. CRIMINAL LAW—Failure of Accused to Testify.— 
Any reference by counsel for prosecution to the ac- 
cused’s failure to take the stand is improper, under 
Act March 15, 1878, which provides that such failure 
‘*shall raise no presumption against the defendant.”— 
WILSON V. UNITED STATES, U. S 8. C., 138. C. Rep. 765. 

31. CRIMINAL LAW—Forgery.—It is forgery to signa 
dead person’s name to an instrument with intent to de- 
fraud. A person is guilty of forgery if, with intent to 
defraud, he signs an instrument with the name ofa 
person who has no legal capacity to execute it, or if 
he makes a false instrument by signing a fictitious 
name.—BREWER V. STATE, Tex., 228. W. Rep. 41. 

32. CRIMINAL Law—Grand Jury.—A plea in abatement 
to an indictment for murder that the indictment was 
found upon the assent and concurrence of only 
eight of the grand jurors is good, and it is error to 
sustain a demurrer thereto, notwithstanding the pro- 
vision of section 5 of the act of June 8, 1891 (section 
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2802, Rev. St.), that eight of the grand jury may find an 
indictment; such provision of the stated section being 
void under section 10 of the declaration of rights (Const. 
1885). At least 12 grand jurors must concur in an in- 
dictment.—DONALD V. STATE, Fla., 12 South. Rep. 695. 

38. CRIMINAL LAwW—Homicide.—A premeditated and 
deliberate intention to kill deceased is shown by evi- 
dence that defendant was jealous of deceased on ac- 
count of a supposed intimacy between de- 
ceased and defendant’s mistress;that defendant had 
made threats to kill him; and that on meeting de 
ceased he began the encounter, and struck him re- 
peatedly with a deadly weapon, while during the 
whole time deceased was attempting to escape.—PEO- 
PLE V. MARTELL, N. Y., 33 N. E. Rep. 838. 


34. CRIMINAL LAW—Larceny.—On the trial for the theft 
ofa horse, there being evidence that defendant had 
purchased the animal, the jury was instructed that, in 
order to constitute theft, the property must be taken 
fraudulently. Therefore, if defendant bought the ani- 
mal from B, ‘‘you will acquit defendant; and this, al- 
though you may believe that B acquired the animal 
unlawfully:” Held, that the instruction is not subject 
to objection that it authorized a conviction of defend- 
ant if defendant had knowledge that B acquired the ani- 
mal unlawfully.—LYNCH V. STATE, Tex., 22S. W. Rep. 
47. 

35. CRIMINAL LAW— Malicious Prosecution.— Where 
the proof was convincing that Z had unlawfully car- 
ried a pistol, a conviction of defendant of a malicious 
prosecution of Z for such offense cannot be sustained, 
though defendant may have been actuaced by a spirit 
of revenge, and with a desire to harass and injure Z.— 
JOHNSON V. STATE, Tex., 22S. W. Rep. 43. 

36. CRIMINAL LAW—Recognizance.— A bail bond re- 
citing that defendant was required to answer the State 
of Texas ona charge of theft of a horse, is not objec- 
tionable as failing to show that defendant was ac- 
cused of any offense against the laws of the State.— 
ELKINS V. STATE, Tex., 228. W. Rep. 44. 

37. CRIMINAL Law—Theft. — Where one wrongfully 
sells property as his own, and the purchaser takes 
possession of it in good faith, the vendor is guilty of 
theft.—DALE V. STATE, Tex., 22S. W. Rep. 49. 

38. CRIMINAL PRACTICE—A bettors—Principals.—Under 
the laws of Louisiana, all parties present, aiding and 
abetting at the commission of afeleny, are principals 
therein.—STATE V. LITTELL, La., 12 South. Rep. 750. 

39. CRIMINAL PRACTICE — Assault — ‘‘Feloniously.”’— 
The title of an act has legislative force only to a lim- 
ited extent. Where the word ‘‘willful’ is to be found 
only in the title of a statute, an indictment under the 
latter, which follows the exact words of the enacting 
clause, but using the word ‘‘feloniously” in lieu of the 
word ‘‘willfully,’’ complies with the law. The former 
term has a more extensive criminal meaning than the 
latter, and includes it. — STATE V. MCDANIEL, La., 12 
South. Rep. 751. 

40. CRIMINAL PRACTICE — Gaming. — An indictment 
charging defendant with playing cards in a public 
place, to-wit, in a room above and attached toa 
storehouse, said room being commonly resorted to for 
the purpose of gaming, is sufficient.—DUFFY V. STATE, 
Tex., 228. W. Rep. 37. 

41, CRIMINAL PRACTICE—Indictment—Indorsement.— 
An indictment which correctly contains the defendant’s 
name, but on the indorsement there is a variance, the 
indorsement may be corrected at any time to conform 
to the description inthe body of the indictment.—STATE 
v. ANDERSON, La., 12 South. Rep. 737. 


42. CRIMINAL PRACTICE — Larceny. — An indictment 
charging some, but not all, the elements of burglary, 
but containing a perfect charge of larceny, though 
bad as to the burglary, is good as to the larceny, anda 
verdict of guilty of larceny will be sustained.—STATE 
Vv. RICHARDSON, La., 12 South. Rep. 749. 


43. CRIMINAL TRIAL — Examination of Jurors. —In 
testing the qualification of jurors on the voir dire it is 





nota proper field of inquiry to interrogate the pro- 
posed juror as to the comparative credence that he 
would or could give tothe evidence of persons be- 
longing to different races, who may or may not be 
witnesses in the cause. — JENKINS V. STATE, Fli., 12 
South. Rep. 677. 

44. DECEIT — Assignment. — A receiver of a ranch 
company sold property thereof to defendants, and 
took in payment certain shares of stock. In his 
report to the court, he charged himself with the stock 
as cash, the report was approved, and he fully settled 
with the company on that basis, and kept the stock. 
Afterwards he individually brought suit against 
defendants to recover damages for fraudulent repre- 
sentations made at the time of the sale as to the value 
of the stock: Held, that the cause of action was in the 
ranch company, and did not pass to plaintiff when he 
acquired the stock, and he could not maintain the 
action without showing an assignment to himself. — 
KENEDY Vv. BENSON, U.S.C. C. (lowa), 54 Fed. Rep. 
836. 

45. DEED — Capacity of Grantor.—The fact that wit- 
ness’ aged father sometimes addressed her by the 
name of another child; that on three occasions he lost 
his way inthe city; that he sometimes cried, seemed 
low spirited, and sat all day without talking except 
some one spoke to him, when he answered intelligently, 
—is not sufficient evidence of mental unsoundness to 
support witness’ opinion that her father was incompe- 
tent to execute a deed.— LYNCH V. DORAN, Mich., 54 N. 
W.. Rep. 882. 

46. DEED—Reformation—Mistake.— Where, in pursu- 
ance of an agreement to sell land in fee, the vendor 
gives a deed conveying the land to the vendee *‘and her 
bodily heirs,’ which, under Rey. St. 1891, ch. 30, § 6, 
gives the vendee only a life estate, with remainder to 
her heirs, the deed being drawn in that way by diree- 
tion of the vendee’s father and brother, without her 
knowledge, authority, or consent, the deed may be 
reformed at the suit of the vendee. — DINWIDDIE V. 
SELF, Ill., 33 N. E. Rep. 892. 

47. DOWER—Estoppel.—By an agreement of partner 
ship, and deeds executed pursuant thereto, the entire 
real estate of the two partners became firm property, 
the wives of the partners joining in the conveyance: 
Held that, after the payment of the firm debts, the wife 
of each became entitled to dower in the whole land.— 
FREE V. BEATLEY, Mich., 54 N. W. Rep. 910. 

48. ESTOPPEL—Acquiescence.—Where plaintiff joined 
in a petition to the city council to grade a street abut- 
ting his lot, and allowed the work to be completed 
according to the established grade, with which he was 
familiar, without objecting either to the contractor or 
the city, he is estopped from claiming damages because 
the improvement prevented access to his lot, destroyed 
his trees, and caused surface water to collect on his 
lot.—COLLINS v. CITY OF GRAND RAPIDS, Mich., 54 .N. 
W. Rep. 889. 

49. ESTOPPEL IN PAIS.—It is not essential to the exist- 
ence of an estoppel in pais that the representation 
made should have been intended to influence the 
conduct of the party asserting the estoppel, where, 
under the circumstances of the particular case, the 
representation is reasonably calculated to induce said 
party, while acting in good faith, and exercising 
ordinary care, to act thereon. — WESTBROOK V. GUDE- 
RIAN, Tex., 22S. W. Rep. 59. 

50. FEDERAL CouRTS—Circuit Courts — Equity Juris- 
diction.—A circuit court cannot make a decree affect- 
ing absent parties to a suit, or a decree which so 
involves the rights of such absentees that complete, 
and final judgment cannot be had between the parties 
present without affecting those rights, although equity 
rule 47 and Rev. St. § 737, give the court discretion to 
proceed in the absence of proper parties when an 
effective judgment can be rendered as to the parties 
present without prejudice to the rights of the absentees. 
—COLLINS MANUF’G CO. Vv. FERGUSON & HUTTER’S 
TRUSTEE, U.S. (. C. (Va.), 54 Fed. Rep. 721. 
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51, FEDERAL CouRTS—Jurisdiction — Interstate Com- 
merce Law.—Circuit Courts of the United States have 
jurisdiction of a billin equity to restrain violations of 
the interstate commerce law to the irreparable injury 
of complainant, because of the subject-matter, and 
without regard to the citizenships of the parties.— 
TOLEDO, A. A.& N. M. Ry. CO. V. PENNSYLVANIA CO., 
U.S. C. C. (Ohio), 54 Fed. Rep. 730. 

52. FEDERAL COURTS—Supreme Court—Jurisdiction. 
—A suit in a State court to try the right of possession 
ofamining claim and the right to a patent therefor, 
although it is brought in accordance with Rey. St. § 
2326, does’ not necessarily involve a federal question, 
soas togive aright of appeal to the United States 
Supreme Court. — BUSHNELL V. CROOKE MINING & 
SMELTING Co., U. 8. 8S. C.,138. C. Rep. 771. 

53. FRAUDS,STATUTE OF—Agreement.—A letter writ- 
ten by the president of defendant company, about 
whose authority to bind the company there was no 
question, and reading as follows: “Since. reaching 
home we have decided to accept your proposition, viz. : 
$100.00 per month, for 12 mos., commencing not latter 
than the 15th of July, possibly the Ist of July; the date 
to be fixed by us,”’—is sufficient to take the agreement 
out of statute of frauds. — TROY FERTILIZER Co. V. 
LOGAN, Ala., 12 South. Rep. 712. r 

54. FRAUDS, STATUTE OF.—A memorandum of a sale 
of land reciting a receipt of money from the purchaser 
“on a bargain between me and him onmy seventh 
part interest in real estate, as deed will show,” since it 
does not identify the land, is not sufficient to satisfy 
the statute of frauds. — VOORHEIS vy. EITING, Ky., 228. 
W. Rep. 80. 

55. FRAUDULENT CONVEYANCES. — The facts that the 
gvrantor, when making a voluntary conveyance of his 
land to his wife, declared that he wanted to “make it 
to her, as it did not make any difference then what 
turned up, his wife and children would have a home;” 
that soon afterwards he was sued; that he continued 
to contract debts, and became insolvent, and mort- 
gaged the land so conveyed to his wife, without giving 
the mortgagee notice of such conveyance ,—is sufficient 
evidence to sustain the concurring judgment of the 
referee and circuit judges that there was actual fraud 
in making such deed.—JACKSON V. PLYLER, 8. Car., 17 
S. E. Rep. 255. 

56. FRAUDULENT CONVEYANCES. — By force of the 
common law, partially declared in our statute of frauds, 
transfers of goods : nd chattels with intent to hinder or 
defraud “creditors or other persons of their lawful 
actions,” etc., are voidable, although ‘‘goods and 
chattels” are not named in our statute. — BYRNES V. 
VOLZ, Minn., 54 N. W. Rep. 942. 

57. FRAUDULENT CONVEYANCES. — A mortgage exe- 
cuted by adebtor in failing circumstances, for a sum 
known to be in excess of what is actually due, and 
known by the creditor at the time he takes it to be in 
excess of what is due him, is presumptively fraudulent. 
—KELLOGG Vv. CLYNE, U. 8. C. C. of App., 54 Fed. 
Rep. 696. 

58. FRAUDULENT CONVEYANCE—Husband and Wife.— 
A fraudulent sale by a married man to his brother of 
all his visible estate does not affect his wife’s right to 
enforce a decree for separate maintenance out of said 
property.—BEAR V. BEAR, IIl., 33 N. E. Rep, 878. 

59. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee.—Where a husband conveys his property to 
his wife, who is a bona fide creditor, in order to get the 
property beyond the reach of his creditors, itis not 
necessary, to sustain an allegation that the conveyance 
is void for actual fraud, to show that the wife joined 
in the transaction, and was particeps criminis in the 
fraud.—MCINTYRE v. LEGON, 8. Car., 17S. E. Rep. 253. 


60. GARNISHMENT — Assignment of Bond.—It is not 
necessary to the validity of an assignment of a fund, 
as against garnishment proceedings, that the gar- 
nishee should have been present at, or a privy to, the 
negotiations between the principal defendant and the 





assignee.—SCHEUBER V. SIMMONS, Tex., 228. W. Rep. 
72. 

61. GARNISHMENT — Venue in.—Actions commenced 
by attachments are not within the requirement of 
Code, § 2640, providing that suits on contracts must be 
brought in the county in which the defendant, or one 
of the defendants, resides, if such defendant has with- 
in the State a permanent residence, but such actions 
may be instituted in any county in which a levy may 
be made; and summons in garnishment, being one of 
the modes of levying attachment, is also not within 
the above rule.—MCPHILLIPS V. HUBBARD, Ala., 12 
South. Rep. 711. 

62. GIFT—Revocation.—R executed and acknowledged 
a deed of landto his son, and filed it for record, and 
the son took possession, and remained thereon for 
seven weeks, at the endof which time he died. There- 
after the ‘clerk died, without putting the conveyance 
on record, and R obtained possession of it, and de- 
stroyed it: Held a valid gift, and that the destruction 
of the deed could not revoke it.—VAUGHAN V. MOORE, 
Va., 178. E. Rep. 326. 

63. GUARANTY — Notice — Consideration.—A personal 
guaranty given by stockholders and directors of a bank 
to another bank, in consideration of ‘‘loans, discounts, 
or other advances tobe made,” forthe repayment of 
any indebtedness thus created, imposes a liability on 
the guarantors, when acted on by the guarantee, 
though no notice of acceptance ofthe guaranty was 
given; for the contract shows a personal interest of 
the guarantors inthe advances, constituting a consid- 
eration moving to them.—DOUD V. NATIONAL PARK 
BANK OF NEW YORK, U.S. C. C. of App., 54 Fed. Rep. 
846. 

64. GUARDIAN—Malfeasance.—Though a guardian has 
been so derelict in his duties as to warrant his removal 
by the county court, yet, if there has been no removal, 
his own misfeasance, and the authority in the county 
court to remove him, do not terminate his office, and 
the ward has no right until majority to maintain an ac- 
tion against eitherthe guardian or his syreties for 
moneys of the estate unaccounted for.—MINTER V. 
CLARK, Tenn., 22 8. W. Rep 73. 

65. GUARDIAN AND WARD — Selling Infant’s Land.— 
Under How. St. § 6719, giving the circuit court of chan- 
cery, inthe county wherean infant resides, jurisdic- 
tion to authorize the sale of the infant’s property, 
where that court authorized the sale of an infant’s 
land, it has jurisdiction of supplemental proceedings 
to enforce payment pursuant tothe sale, though the 
land is situated in another county.—IN RE AXTELL, 
Mich., 54 N. W. Rep. 889. 

66. HOMESTEAD — Married Woman.—A married woman 
having a separate estate, and living with her husband 
and six minor children, four of whom are daughters, 
the husband being physically unable to work, and 
having no property nor means of support, is not, un- 
der the constitution of 1877, entitled to have a home- 
stead out of her own estate set apart to her as the head 
ofafamily, but would be entitled toa homestead out 
of her own property as a person having thecare and 
support of dependent females, if it appeared that her 
minor daughters were, in fact, ‘‘dependent.”—JOHN- 
SON V. LITTLE, Ga., 178. E. Rep. 294. 


67. HUSBAND AND WIFE—Conveyance.—A conveyance 
made by a husband to his wife cannot be regarded as a 
general assignment forthe benefit of creditors, with 
preferences when the record fails to show that.the hus- 
band was insolvent atthe time the conveyance was 
made, and that the property so transferred did not 
constitute, substantially, all the grantor’s property.— 
WILLIAMS V. HARRIS, 8. Dak., 54 N. W. Rep. 926. 

68. HUSBAND AND WIFE—Postnuptial Settlement.—At 
the time of the marriage the husband’s lands were all 
free from judgment liens, but, after judgments against 
him were obtained, in consideration of a settlement on 
her of a portion of his lands, the wife relinquished her 
right of dower in all his other lands, which was of 
greater value than the lands settled on her: Held, 
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that the postnuptial settlement was valid against such 
judgment treditors.—FICKLIN’S ADM’R V. RIXEY, Va., 
178. E. Rep. 325. 

69. HUSBAND AND WIFE—Wife’s Separate Property.— 
Under Sayles’ Civil St. Tex. art. 559, providing that no 
conveyance of a wife’s separate property shall take ef- 
fect unless made by her and her husband jointly, and ac- 
knowledged by her privily, and apart from her husband, 
a conveyance of such property by the husband for him- 
self, and as attorney for his wife, by virtue of a power 
of attorney privily acknowledged by her, is void, un- 
less the deed itself is privily acknowledged by her, as 
provided by the statute.—MEXIA v. OLIVER, U. 8. 8S. 
C., 138. C. Rep. 754. 

70. INJUNCTION — Relief against Execution.—A peti- 
tioner is not entitledto au injunction restraining the 
sale of land under an execution issued on a judgment 
to which petitioner was not a party unless the petition 
states that by the sale a cloud would be cast on the 
petitioner's title to the land, and it is not sufficient to 
allege that there is an apprehension of a multiplicity 
of suits in consequence of such contemplated sale.— 
CooK v. TEXAS P. Ry. Co., Tex., 22 S. W. Rep. 58. 

71. INSANE PERSON—Guardian.—A cousin of a person 
non compos cannot recover of the guardian of the latter 
for board and clothing furnished the ward, in the ab- 
sence of a request for such supplies by the guardian, 
unless the latter neglects or refuses to supply the ward 
with necessaries suitable to his estate and condition.— 
CREAGH V. TUNSTALL, Ala., 12 South. Rep. 713. 

72. INSURANCE— Mortgage.— A policy of fire insur- 
ance insures Aina given sum, part of it on one prop- 
erty,part on another, loss payable to B, ‘‘mortgagee, as 
his interest may appear.” B’s mortgage covers only 
one of the properties insured. B may sue on the policy 
in his own name, and recover totalloss on both prop- 
erties, not exceeding his debt, notwithstanding his 
mortguge covers only one of the properties insured.— 
COLBY Vv. PARKERSBURG INS. Co., W. Va., 178. E. Rep. 
303. 

73. JUDGMENT LIEN—Taxes.—During the period al- 
lowed for redemption from sale of land for taxes, the 
interest of the one whose land has been sold is real es- 
tate, within Mansf. Dig. § 3917, providing that a judg- 
ment is a lien on the real estate of the judgment 
debtor.— MCNEILL V. CARTER, Ark., 22S. W. Rep. 94. 

74. LIBEL—Privileged Publications.—While it is the 
right of the press, as it is of individuals, to freely criti- 
cise and comment upcen the official action and conduct 
of a pubiic officer, falseand defamatory words, spoken 
or published of him as an individnal, are not privileged 
on the ground that they related to a matter of public 
interest, and Were spoken or published in good faith. 
—POST PUB. CO. V. MALONEY, Ohio, 33N. E. Rep. 921. 


75. LIFE INSURANCE—Delivery of Policy.—Where a 
life-insurance policy has been forwarded by the com- 
pany toits agent, and by him givento the insurance 
broker, to whom application for insurance was made, 
to be delivered to the applicant, and the agent has re- 
ceived and appropriated to the use of the company the 
amount of the premium, which had been deposited in 
bank to the credit of the broker, the contract of in- 
surance will be held completed and binding, though 
applicant died without having received the policy, 
which was after his death delivered to his widow.— 
MUTUAL LIFE INS. CO. OF NEW YORK V. THOMPSON, 
Ky., 22S. W. Rep. 87. 


76. LIFE INSURANCE — Representations.—An applica- 
tion for insurance in answer to the question to what 
extent he used alcoholic stimulants answered ‘‘none:” 
Held, that proof of a single use of liquor was not suffi- 
cient to prove the answer untrue, but that it would be 
necessary, for that purpose,to prove a habit or cus- 
tom of using such stimulants.—GRAND LODGE A. O. U. 
W. Vv. BELCHAM, IIl., 33 N. E. Rep. 886. 


77. MANDAMUS—Contempt Proceedings.—Where a cir- 
cuit court has awarded a peremptory writ of mandamus, 
which the defendant neglects or refuses to obey, pro- 





ceedings instituted to compel obedience tothe writ, 
and to punish him as for contempt on account 
of such neglect or refusal, should be had _ before 
the court; the judges thereof, sitting at chambers, 
having no jurisdiction to hear and determine the mat- 
ter.—DAVIS V. STATE, Ohio, 33 N. E. Rep. 926. 

78. MANDAMUS — Road Supervisor.—Elliott’s Supp. § 
1565, requires the supervisor of a road district to sue, 
in the name of the township trustee, for the penalty of 
$5 per day imposed on any one who unlawfully ob- 
structs a highway: Held, that since section 1566 sub- 
jects the supervisor to a penalty of $10 per day, to be 
recovered by the township trustee, for every day that 
such supervisor fails to sue after receiving informa- 
tion of the obstruction, mandamus will not issue against 
the supervisor to compel him to sue for the penalty 
imposed by section 1565.—STATE V. YANT, Ind., 33 N. E. 
Rep. 896. 

79. MANDAMUS TO JUDGE—Disqualification.—Where a 
judge has decided that he is disqualified to hear a case, 
and has made an order refusing to hear the same on 
that account, mandamus is the proper remedy to re- 
quire him to hear it, if it be that he is not disqt alified 
to do so.—STATE Vv. YOUNG, Fla., 12 South. Rep. 673. 

80. MANDAMUS TO OFFICERS OF LEGISLATURE.—Const. 
art. 4,§ 10, provides that each house of the legislature 
shall keep a journal of its proceedings, and publish the 
same, except such parts as may require secrecy. Any 
member of either house may protest against any reso- 
lution which he deems injurious, and have his reason 
therefor entered on the journal: Held, that mandamus 
will not lie to compel the president and secretary of 
the senate, or the speaker and clerk of the house, to 
insert in the journals a protest which the senate and 
house have refused to consider or receive.—TURN- 
BULL V. GIDDINGS, Mich., 54 N. W. Rep. 887. 

81. MARINE INSURANCE—Authority of Agent.—Local 
Usage.—A well-defined local usage, whereby marine 
insurance agents can make binding contracts to take 
effect on the day of application, without consulting 
their superiors, is presumably known to a foreign 
company engaged for years in insurance business at 
the place where the usage obtains, and is sufficient 
to prevail overthe private instructions of such agents 
when the insured is in ignorance thereof, and is with 
out notice of facts sufficient to put him upon inquiry. 
—GREEWICK INs. CO. V. WATERMAN, U. 8. C. C. of App., 
54 Fed. Rep. 839. 

82. MARRIED WOMAN—Charging Separate Property.— 
While a married woman cannot in any manner become 
a surety for her son-in-law, so as to bind herself or 
her property for the payment of his debts, yet she 
may extinguish his debts, or cause them to be extin 
guished, on her own credit, with a mortgage upon her 
property as security for the performance of her own 
contract —VILLA RICA LUMBER CO. V. PARATAIN, Ga., 
178. E. Rep. 340. 

83. MASTER AND SERVANT — Negligence — Dangerous 
Machinery.—In an action by aservant against his 
master for injuries caused by the breaking of a wagon 
in charge of other servants, acomplaint which states 
facts showing that the cause ofthe accident was the 
defendant’s actionable negligence, and alleges that the 
plaintiff was without fault, is not rendered invalid by 
the fact that it fails to aver that the servants in charge 
of the wagon were not plaintiff’s fellow servants, and 
that plaintiff could not have known of the unsafe con- 
dition of the wagon by the exercise of ordinary care in 
cbserving what was about him.—PENNSYLVANIA Co. V. 
BURGETT, Ind., 33 N. E. Rep. 914. 

84. MASTER AND SERVANT — Risk of Employment. — 
The fact that a cow is fastenedin a railroad bridge 
with her legs down between the ties does not prove 
the company guilty of negligence so as to render it 
liable for injuries to an engineer, whose locomotive 
was derailed by coming in contact with the cow, where 
itis shown that three hours before the accident the 
track was clear of obstructions.—MANSON v. EDDY, 
Tex., 22S. W. Rep. 66. 
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85. MECHANIC’S LIEN — Contract of Sale. — Where 
plaintiffs repaired a house on defendant's land at the 
request of E, who, as plaintiffs knew, had only an oral 
contract, or an option to purchase, and they were 
not misled by defendant, who did nothing to prevent 
E from acquiring atitle under his contract, they can- 
notclaim a lien on the property as against defendant. 
THOMAS V. ELLISON, Ark., 228. W. Rep. 9. 

86. MECHANICS’ LiENS—Constructions of Laws.—The 
provision of Laws Ky. 1888, that persons furnishing 
labor or materials for the construction of railroads 
and other public improvements, ‘‘by contract, ex- 
press or implied, with the owner or owners thereof, or 
by subcontract thereunder, shall have a lien thereon” 
for the price of such labor and materials, does not em- 
brace one who furnishes such labor and materials un- 
der a contract with a subcontractor.—CENTRAL TRUST 
Co. Vv. RICHMOND, N. I. & B. R. Co., U. 8. C.C. (Ky.), 
54 Fed. Rep. 723. 

87. MORTGAGE BY MARRIED WOMAN.— Act 1887, pro- 
vides that any mortgage affecting her separate estate, 
executed by a married woman, shall be a charge on 
her separate estate, whenever the intention to do 
so is declared in such mortgage: Held that, where a 
married woman executed a mortgage containing a 
declaration that it was her express intention to charge 
her separate estate, she was bound thereby, though in 
fact the mortgage was given to secure her husband’s 
debt, and the mortgagee had knowledge of the fact.— 
SCOTTISH-AMERICAN MORTG. CO. V. MIXSOM,S. Car., 
178. E. Rep. 244. 

88. MORTGAGE—Voluntary Payment.—Where a party 
in possession, and with full knowledge of all the facts, 
pays to the proper officer the money necessary to re- 
deem certain real estate from a foreclosure sale by ad- 
vertisement, which sale was made after the lien of the 
mortgage had been fully satisfied and destroyed, and 
where such payment is made for the sole purpose of 
preventing the execution of a deed to the purchaser 
at the foreclosure sale, which would create an ap- 
parent cloud upon the title, such payment is volun- 
tary, and cannot be recovered. — WESSEL V. 8. B. 
JOHNSON LAND & MORTG. CO., N. Dak., 54 N. W. Rep. 
922. 

89. MUNICIPAL CORPORATIONS— Navigable Stream.— 
Rev. St. 1891, ch. 24, art. 5,§1, par. 30, which authorizes 
cities to deepen, widen, alter, or change the channel 
of water-courses, does not empower them to levy a 
special assessment for the purpose of widening a 
water-course.—CITY OF CHICAGO V. LAW, IIl., 33 N. E. 
Rep. 855. 

90. MUNICIPAL CORPORATIONS — Road Tax .— Under 
Rey. St. 1891, ch. 121, § 16, which authorizes the high 
way commissioners to ‘‘determine what per cent. of 
the tax shall be levied on the property of the town for 
road and bridge purposes,” the commissioners of 
highways of a town which includes a city may levy a 
road and bridge tax, for and in behalf of the town, 
upon allthe property in the township.—PEORIA & P. 
U. Ry. Co. Vv. PEOPLE, IIl., 33 N. E. Rep. 873. 

91. MUNICIPAL CORPORATIONS — Special Taxation.— 
An ordinance assessing the cost of improving a street 
as a special tax upon the contiguous property on the 
principle of assessing each lof with the cost of im- 
proving the part of the street in front of it is void as 
imposing the burden unequally, and not in proportion 
to the benefits conferred.—DAvis v. CIty OF LITCH- 
FIELD, IIl., 33 N. E. Rep. 888. 

92 MUNICIPAL CORPORATIONS—Wrongful Grading.— 
The purchaser of a city lot has no cause of action 
against the city for damages caused by its previous 
wrongful change in the grade of an adjoining alley, 
since, as the change of grade constituted a permanent 
injury to the lot, damages therefor accrued to the then 
owner of the lot, and the right to sue did not pass to 
the purchaser.—STEIN Vv. CITY OF LA FAYETTE, Ind., 
33 N. E. Rep. 912. 

93. NEGLIGENCE—Instructions.—In an action for in- 
juries alleged to have been caused by defendant's 





negligence, an instruction to the effect that if the jury 
believe from the evidence certain enumerated matters 
to be the facts, ‘‘then plaintiff is entitled to recover,” 
is erroneous, since it in effect charges the jury that 
the acts mentioned in the instruction constitute neg- 
ligence.—GULF, C. & 8. F. Ry. CO. Vv. BAGLEY, Tex., 22 
S. W. Rep. 68. 

94. NEGOTIABLE INSTRUMENT— Subsequent Transfer. 
—Where a person executes accommodation notes in 
payment of his brother’s debt, and the latter pays 
them as they mature, but fails to cancel them, and 
afterwards indorses them to a third person, the in- 
dorsee takes the notes subject to their infirmities.— 
COTTRELL V. WATKINS, Va., 178. E. Rep. 328. 

95. NEW TRIAL.—An application for a new trial onthe 
ground of newly-discovered evidence will be refused 
unless itcan be positively shown that it is not cumula- 
tive or impeaching,but of such a character as torender 
it reasonably certain that another trial would bring 
about a different result.—JACKSON V. SWOPE, Ind., 33 
N.E. Rep. 909. 

96. OFFICE— Mandamus — Town Clerk.— Mandamus 
will lie to compel acceptance of municipal office by 
one who, possessing the requisite qualifications, has 
been duly appointed to the same.—PEOPLE V. WILL- 
IAMS, Ill., 33 N. E. Rep. 849. 

97. OFFICERS— Assessors—Erroneous Assessments.— 
The rule exempting judicial officers from civil actions 
for their decisions and acts in that capacity, however 
erroneous and by whatever motive prompted, extends 
to assessors in assessing property for taxation. — 
STEWART V. CASE, Minn., 54N. W. Rep. 938. 

98. PARENT AND CHILD—Custody of Infant.—While it 
is true that the law regards the father as the natural 
guardian of his child, and as such, ordinarily, entitled 
to its custody, yet he may, under certain circum- 
stances, relinquish his right to such custody, and be 
precluded from reclaiming its possession.—CUNNING-~ 
HAM V. BARNES, W. Va., 178. E. Rep. 308. 

99. PARTNERSHIP—Dissolution.—After the dissolution 
ofafirm one partner has generally no right to give 
a promissory note and sign the name of the firm 
thereto in settlement of an open account, without the 
knowledge and consent of the other partner.—SILASs V. 
ADAMS, Ga., 178. E. Rep. 280. 

100. PARTNERSAIP—Liability on Note.—A note signed 
by one partner only, both partners being present and 
assenting, for money to be used forthe benefit of the 
firm, and so used, is a firm note, and the firm is liable 
thereon.—CARTER V. MICTHELL, Ky., 22S. W. Rep. 83. 


101. PLEADING—Filing Pleas.—A defendant who had 
obtained leave to file additional pleas within five days 
appeared on the morning of the sixth day, and ob- 
tained leave of court to file them nunc pro tunc as of 
the preceding day, for the reason that his counsel had 
been engaged in the trial of acause onthe preceding 
day until the clerk’s office was closed: Held, that the 
order was a reasonable exercise of judicial discretion. 
—BEMIS V. HOMER, IIl., 33 N. E. Rep. 869. 


102. PLEADING AND PROOF — Variance — Estoppel.— 
In an action to recover an interest in land inherited by 
plaintiffs from their father, a plea that plaintiffs are 
estopped from asserting title to the land in controversy 
because partition of their father’s estate was made at 
their own suit, in which partition they received other 
land in lieu of their undivided interest in the land in 
controversy, is not supported by evidence that, ina 
suit to partition the rest of the father’s land, plaintiffs 
received a share equal to their interest in his entire 
estate.—DONOVAN V. LADNER, Tex., 225. W. Rep. 61. 

103. PRINCIPAL AND AGENT — Authority of Agent. — 
Evidence that an agent of astreet railway company 
was authorized by it generally to see that injured 
persons were taken where medical aid could be given, 
construed as justifying the conclusion that the agent 
was authorized to employ medical aid in such cases.— 
HANSCOM V. MINNEAPOLIS ST. Ry. Co., Minn., 54N. W. 
Rep. 944. 
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104. PRINCIPAL AND AGENT—Authority of Agent.—An 
agent employed to manage a plantation has no author- 
ity to bind his principal for medical services for the 
tenants in the absence of express authority to do so, 
and the fact that the principal knew that such services 
were rendered, and did not object, furnishes no ground 
to hold him liable therefor. — MALONE V. ROBINSON, 
Miss., 12 South. Rep. 709. 

106. RAILROAD COMPANY — Injury — Negligence. — 
Where the rules of arailroad company require an 
engineer to slow up before reaching a switch, and also 
make it the duty of the conductor to signal the en- 
gineer for that purpose, so as to ascertain if the switch 
was properly set, and the conductor failed to perform 
his duty, or to see that the signal was given bya 
switchman, and an injury resulted tothe conductor 
from such negligence, he was guilty of contributory 
negligence.—LOUISVILLE & N. R. CO. v. MOTHERSHED, 
Ala., 12 South. Rep. 714. 

106. RAILROAD COMPANIES—Contributory Negligence, 
—Contributory negligence is no bar toan action for 
personal injuries where defendant was guilty of wan- 
ton recklessness after seeing plaintiff’s danger, and 
while hecould have averted the injury.—CHRISTIAN y. 
ILLINOIs CENT. R. CO., Miss., 12 South, Rep. 710. 

107. SALE—Warranty. — Written contract construed, 
and held to constitute an agreement for sale and pur- 
chase of property, the title to pass on delivery and 
acceptance thereof. After such delivery and accept- 
ance the purchaser cannot claim, in an action for the 
purchase price, that the burdenis on the vendor to 
show that the property was as warranted. The war- 
ranty is collateral, and the purchaser must affirmatively 
show a breach thereof, and full performance of all 
conditions precedent of the warranty, to entitle him to 
rescind and defeat the action.—PLANO MANUF’G Co. Vv. 
Root, N. Dak., 54 N. W. Rep. 924. 

108. SLANDER—Evidence.—In an action for slander- 
ous statements alleged to have been made by defend- 
ant to E in relation to plaintiff and E being onan 
evening at a shop where they had been employed, and 
there seen in a compromising position, plaintiff and E 
testified on cross-examination that they went to the 
shop to get their pay due them, and on redirect exam- 
ination plaintiff sought to show how much was due 
them, and how long it had been due: Held, that the 
evidence was immaterial, and properly excluded.— 
BEERS V. PAYMENT, Mich., 54 N. W. Rep. 886. 

109. TAXATION—Bank Stock.—Under Code 1892, § 3764, 
providing that for the purposes of taxation bank stock 
shall be rated at par unless it appears to be worth 
more or less, an assessment thereof for State and 
county taxes, based on a two-thirds estimate of the 
value merely because property generally was assessed 
on that basis, is erroneous, and the city wherein such 
bank was located was not bound by such valuation, 
but in estimating taxes due it from the bank was 
entitled to assess its stock at par value. — ALEXANDER 
Vv. THOMAS, Miss., 12 South. Rep. 708. 

110. TAXATION — Collection.— Code, § 2021 allowing 
the tax collector a fee of ‘‘ten per centum on all taxes 
collected after the 15 of December by distress or other- 
wise,” payable by delinquent taxpayer alone, was not 
intended to provide a penalty, but to give a compen- 
sation to the collector for services in such col- 
lection; and when he has been put to no 
trouble to collect ‘‘by distress or otherwise’ he 
cannot claim the compensation.—ANDERSON V. HAWKS, 
Miss., 12 South. Rep. 697. 

111. TAXATION—Exemption,—The special charter of 
the city of Pana declared that parcels of land within 
the city limits exceeding 10 acres in extent should be 
exempt from taxation for city revenue as long as they 
were not subdivided. The city afterwards reorgan- 
ized under the cities and villages act of 1872, which 
declares (Rev. St. 1891, ch. 24, art. 8, §5, that all taxes 
levied by any city, except special assessments for 
local improvements, shall be aniform upon all taxa- 
ble property within the city limits: Held, that all 
the land within the city of Pana was subject to city 





taxes after the reorganization.—HAYWARD Vv. PEOPLE, 
Ill., 33 N. E. Rep. 885. 

112. TAXATION—Place.—A corporation taxed in the 
city of New York on its personal property, which ap- 
pears before the taxing officers, applies for a redue- 
tion of its assessments, and admits in its application 
for such reduction that its principal office and place 
for the transaction of its financial afiairs is in the city 
of New York, thereby voluntary subjects itself to the 
jurisdiction of the taxing officers, and elects to have a 
taxable residence for that year in the city of New 
York; and it cannot afterwards attack the validity of 
the tax on the ground thatits certificate of incorpora- 
tion specifies another city as the place in which its 
operations are to be carried on, and that in fact the 
greater part of its business is done there.—MCLEAN Vv. 
WYANDANCE BRICK & TERRA-COTTA CO., N. Y., 383 N. 
E. Rep. 821. 

113. TRIAL—Instructions.—A party to an action, who 
acquiesces in the instruction of the court tothe jury 
as to the law of the cases, will not be heard after- 
wards to assent that the law was otherwise, as a reason 
for setting aside a verdict.—BERGH v. SLOAN, Minn., 
54N. W. Rep. 943. 

114. TRIAL — Jurors.—A proposed juror, who has 
formed an opinion as to the guilt or innocence of a 
defendant in a criminal case, based on reading an 
affidavit of a witness to the transaction, and acts con- 
Stituting the crime charged, is within the reason, 
if not within the letter, of Crim. Code, 1881, 
§ 1798, subd. 2, which renders incompetent 
jurors who have formed or expressed opinions 
based on conversations with witnesses to the transac- 
tion, or reading their testimony, or hearing them 
testify.”—WoobDs V. STATE, Ind., 33 N. E. Rep. 901. 


115. TRUST.—A conveyance of land by a father to his 
son-in law, as an advancement for his daughter, does 
not increase an implied trust in the land in favor of the 
daughter, as against the son-in-law’s creditors and 
heirs, under Rey. St. 1881, § 2976, which provides that a 
trust shall result where a conveyauce is taken in the 
name of the alienee without the consent of the person 
paying the purchase money, since the placing of the 
title in the son-in-law was not done without the con- 
sent of the daughter.—NOE V. ROLL, Ind., 33 N. E. Rep. 
905. 

116. UsuRY—Penalty. — Under section 4767, Comp. 
Laws, the penalties prescribed by section 3723, J/d,, 
against usury, were not extinguished by the repeal of 
said section 3723 by chapter 184, Laws 1890, asto any 
transactions had and completed prior to the enact- 
ment of said repealing statute.—NATIONAL BANK V. 
LEMKE, N. Dak., 54 N. W. Rep. 919. 

117. VENDOR AND VENDEE—A written contract for 
the sale of land on monthly payments may be changed 
by parol so as to allow the purchaser to pay the en 
tire consideration at once, and demand an immediate 
delivery of the deed.—ANDERSON V. MOORE, II1., 33 
N. E. Rep. 848. 

118. W1iLt—Construction.—A testator 82 years old—a 
widower, and childless—devised, ‘‘all and singular,” 
his real estate to sons of his nephew, who had lived 
with and cared for him, and bequeathed his personal 
property to their sisters: Held, that his intent was to 
devise all after-acquired property, and that real prop- 
erty which came to him thereafter by a will, and from 
an estate of which he was ignorant when his own will 
was made, passed to his devisees. — MCCLASKEY V. 
BaRR, U.S. C. C. (Ohio), 54 Fed. Rep. 782. 

119. WILL—Testamentary Trust.—A testator named 
certain persons as executors and trustees, and de- 
clared that the bulk of his estate, which wasto be 
divided upon the death often life annuitants, should 
be and remain in the care and control of said executors 
and trustees until its division: Held, that the execu- 
tors, being trustees of an express, active trust, took 
the legal title to the estate, though it was not expressly 
devised by them.—HALE v. HALE, IIl., 33 N. E. Rep. 
858. 
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Issues a Cordial Invitation to Visitors to the World’s 
Fair, to Include this City in their Tour. 
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LOUIS 


is the commercial and manufacturing metropo- 
lis of the West and South West. 


has some of the finest factories and office build- 
ings in America. 


erected buildings in 1890-1 and 2, covering a 
total lot frontage of over 100 miles. 


has the best rapid transit service and some of 
the finest electric roads in the country. 


has the most magnificent parks and the best 
driveways of any city in the United States. 
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is erecting a two million dollar hotel. 


is the best railroad center in America, and all 
transportation to the World’s Fair should read 
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‘‘via St. Louis. 


For further particulars apply to 


BUREAU OF INFORMATION, 
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